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COMMISSIONER OF INTERNAL §
REVENUE, §
§
Respondent. §
PETITION

Petitioner MHenry Haalillo Peters hereby petitions for re
deficlencies set forth by the Commissioner of Internal Revenue in t
[TE/GE: RED: AD] dated May 5, 2000 respecting the calendartax ye
1988, and 1999, and as the basls for his case, alleges as foilows:

1. Petitioner Hemy Haalilio Peters ("Pg;l)ﬂ!gggsr")q |?rgm|
legal residence and malling address Is 87-641 Famington Highw
96792. Petitioner's taxpayer identification number is §75-42-0747.
periods at Issue were required to be filed with the Intemal Revenu

2. The Notice of Deficiency (a copy of which is attached,
material, statements and schedules accompanying the notice) was |
May §, 2000, and was issued for the Commissioner (also refer
“Respondent”) by the Director of Exempt Organizations Examina
California.

3. The deficiencies determined by the Commissioner

regarding certain charitable organizations and are as follows:
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1997
1998
1899

The entire amount of each deficiency is in dispute.
4,

based upon the following errors by the Commissioner:

808 5238503

Deficiency Under Deficiency Under Daficiency Under
§ 4958(a)(1) § 4958(b) § 4958(a)(2)
$64,326 $514,606 $50,000
178,395 1,411,158 50,000
179,738 1,437,908 §0,000

231,134 1.849,068 50,000
35,848 286,782 50,000

The determination’of the excise taxes set forth in the Notic |

a. The Commissioner emed in determining that ar,

compensation paid Petitioner by the Kameharmeha Schat

(“KSBE™) congtituted an “excess benefit” within the me: .

4958(c)1) of the Code.
b. The Commissioner erred in determining that the fa
local legisiative or agency body or court has authorizec

particular compensation package paid to a disqualified pers

afforded any weight as to determining the reasonableness |

paid for purposes of Section 4958 of the Code:

c. . The Commissioner erred in determining that the .

indicating that Petitioner engaged in any arms-length negoti
the terms of Petitioner's compensation;
d. The Commissioner erred in determining that the siz2
of the KSBE organization Is only a minor factor in the analys.

compensation.

Total
$628,932
1,637,553
1,667,647
2,130,202
372,630
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e. The Commissioner emed in determining that |
responsibilities of a trustee under Hawaiian law do not inclt
managing businessas and investments owned directly of
trust;
f. The Commissioner erred in detarmining that Petitic
any special experience in managing large business and in

The Commissioner erred in determining that Petitic

g.
any unique or Imeplaceable skills necessary for the cor T ict of KSBE's:
business and investments;
h. The Commissionererredin determining that Petition¢ [ : qualifications
to operate the business and investments of KSBE were no |. ommensurate
with the compensation paid to Petitioner by KSBE for the s¢ | ices provided;
The Commissioner erred in determining that Petitlon: { ; performance
as a trustee did not further KSBE's tax exempt purpose: |.f operating a
schoal;
i The Commissioner erred in determining thatthere w § evidence that
KSBE was operated for a non-exempt purpose andindetern | ngthat KSBE
failed to engage in activities that pnmarily furthered KS {:'s charitable
purpc;se;
k. The Commissioner erred in determining that { .} Petitioner's
performance as a trustee did not justify the compen: |ion paid for

Petitioner's services;'

e duties and
" operating and

directly by the

.1 did not have
. stment assets:

. did not offer
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I The Commissloner ered in determining thgt Petitioner's

compensation was substantially out of proportion in relatipn to the other

executives employed by KSBE:;
m.  The Commissioner erred in determining that it was ngt
an outside investor would approve of such a compensation |p
the trustees of KSBE as being reasonable;

n. The Commissioner ered In determining that

probable that

lan as paid to

reasonable

compensation for Petitianer in 1895 and 1986 would. havle been in the

following ranges:
Year Compensation Range
1995 $84,000 to $147,000
1996 $60,000 to $168,000

o. The Commissioner ered in determining that

reasonable

compensation for Petitioner in 1997, 1998, and 1999 would have been no

mare than $158,000 per year;
p. The Commissioner arred in determining that Petitione
following amounts of compensation as a result of “&

transactions™ with KSBE within the meaning of Section 4958(c

" recalved the
icess benefit

) of the Code:
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Alleged Excess Benefit

1995 $287.303

1896 $705,579
1867 $718,054

$924,534

$143,391

Q. The Commissloner erred in asserting against Petitic
on a disqualified person under Section 4958(a)(1) of the
taxable year at issue;
r. The Commissioner erred in asserting against Petitior
tax on a disqualified persen under Sectlon 4958(b) of the
taxable year at issue;

s. The Commissioner erred In asserting against Petition

tax under Section 4958(b) before the time has expired for

t The Commissioner erred in assertling against Petition
on an arganization manager under Section 4958(a)(2) of the
taxable year at issue;
u. The Commissioner erred in determining that Petit
participation in these excess benefit transactions as a
manager was wilful and was not due to reasonabie cause witk

of Section 4958(a)(2);
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V. The Commissioner erred in determining that the dinding written
contract exception in Section 1311(d)2) of P.L. 104-168 « | es not apply in
Petitioner's situation; and
w.  The Commissioner emred in determining that excis | ‘axes for 1995
could be timely assessed.

The facts supporting Petlitioner's case are as follows:

The Unique History. of the
(-]

a. “I'ne Kamehameha Schools/Bishop Estate (hereinafte | {<SBE"or"The
1) sultural history
in the State of Hawaii. The benefits KSBE provides to the {'ate of Hawaii -
emanate from the Will of Princess Bernice Pauahi Bishc | in which the
Princess created a charitable trust for educational purpose:
b. Princess Pauahi Bishop died in 1884 in Hawaiias the | al heir of King
Kamehameha of Hawaii. The trust established under h« f WIll became
known as The Bishop Estate, or Kamehameha Schools ;ishop Estate
(hereinafter “KSBE™ or "The Bishop Estate”). The primary | irpose of the
trust was to manage Its bequests and legacies, and thereupo | 3xpend same
to bulld and operate the Kamehameha Schools, such sc |ols serve as
1y.

C. In the late 19" century, at about the same time that P { icess Pauahi
Bishop bequeathed her estate for the education of Hawailan }ildren, other

Hawaiian royal family members established similar trusts ar } estates with
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different goals, all of which related to health and family serv.| s. Only KSBE
has survived to the present time as a significant part of Ha | liian culture.
d. KSBE survived in part because it was originaly
approximately 430,000 acres of land in the Hawaiian islé { Is, which has
since become some of the world’'s most expensive real ¢ ate. Untll the
1960's, KSBE was restricted with respect to disposition of | :se lands and
therefore obtained most of Its income from leasing operatic |
e. Inthe mid-1980's, after litigation that went to the Supri | e Courtofthe
United States, KSBE was forced to sell some of its resid | :ial leasehold
properties, The sale changed KSBE from a land-burdened | ganization to

an entity with a greater variety of assets to be preserved ar
the trustees.

f. By the time of the transactions that are the subject
KSBE had grown to become one of America's wealthie:
organizations. |ts endowment had grown to become one
nchest for an educational institution, approximating or
endowments of Harvard, Princeton and Yale.

g In 1984, when Petitioner was appointed as a KSk
Kamehameha provided education for less than 2,700 stud
campus. By 1999, approximately 16,700 students were sen
Kamehameha Schools statewide on a day or boarding

aggregate, KSBE covered over 94% of the costs of et

students, KSBE also provided more than $15 mililon of pc

jeveloped by
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financial aid. Moreover, KSBE administered federally-fundgd programs that

supported another 28,000 students.

h. ‘Trusteas of the Bishop Estata have a fiduciary duty to manage the

expensive and complex assets of the estate. Trustees of tHe

Bishop Estate

also are bound by such duty to manage the Kamehameha |Schools. Thus,

the trustees have the responsibility and complex duties that result from

managing one of the largest private endowments in the world, but using it to

benefit children of Hawaiian and aboriginal ancestry within the complex

political climate of a muiti-racial state such as Hawaii,

i The goveming instrument of the trust, as construed by the Hawalian

courts, authorizes its trustees to pay out or set aside sums |n support of its

charitable and educational purposes.

jo Since 1939, the Intemal Revenue Service has recogpized KSBE as

an organization exemnpt from federal income taxes. Currently,

this exemption

is based upon Section 501(c)(3) of the Code. In the 1870s, the Internal

Revenue Service classified the trust as a school described in section

170(b)(1)(AXil) of the Code. As a result of such classificatior

treated as a public charity described in section 508(a)(1) of {

[rustee Compensation
K. Regarding the appointment of KSBE trustees, the

provides that the number of trustees shall be kept at five

, the trust was

he Code.

Princess’ Will

and that any
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vacancies shall be filled by the choice of the majority of the Justicas of the

Supreme Court of Hawaii,

l. Becausg of the unique complexity of serving as a tlustee of such a

large philanthropic organization with political avertones, the|Supreme Court

routinely appointed trustees to lifetime appointmenis

retirement at age 70. These lifetime appointments

tith mandatory

ere designed

specifically to give trusteas sufficient time to leam to deal wjth tha complex

economic and political issues that relate to the Kamehamelya Schools.

m.  ThePrncess'Will provides no guidance with respect tg compensation

for the trustees, However, from the inception of KSBE, it wag the practice of

the Supreme Court (and the other courts of Hawali) to ajlow the KSBE

trustees (and other trustees) to be paid commissions based upon the

statutory schedule applicable to executors, administrators and guardians.

That schedule was adapted as part of the Civil Code of 1859 and was

enacted while Hawail was still a sovereign nation. Eventually, In 1928, the

practice approved by the courts of Hawaii for compensating trustees was

incorporated Into a statute of the then Territory of Hawaii.

n. During the five years in issue, the formula for computing the maximum

compensation payable to trustees of charitable and non-charitable trusts was

set forth in Hawaii Revised Statutes (HRS) Sections 607-18 and 607-20.

HRS Section 607-18 provides the formula for computing trusiee

commissions aIIowaﬂe upon Income of a non-charitable :rt estate and

upon the principal of the estate. HRS Section 607-20 appli

inthe case of

FEle p—
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a charitable trust and sets forth the commission based en pe 1

trust income. As the Notice of Deficiency admits by quot

language, these sectlons of the Hawaiian statutes expressly |

in existence when the statutes were adopted, such as KSB §.

of Hawali did not expressly authorize payments to trustees f;

such as pension benefits or health insurance. Petitioner |

expenses out of the commissions pald.

0. The text and the legislative history of HRS Section 6i

authorize and condone the compensation to trustees th.|

percentages of income to the trust. In 1959, the Haw:’

modified the allowed percentages as they relate to revenue 4

the charitable trust.

P. Despite the statutory authority for commission income,

the other trustees of KSBE have regularly and voi

commissions to which their services for KSBE otherwise en |

a. The Notice of Deficiency cites and relies on an amendt

607-20 for the propasition that trustees are limited

compensation. That provision became effective January
cannot be applied retroactively to Petitioners compensation -
issue. Moreover, no change was legislated to HRS Secti
percentage campaensation Is still appropriate.
r. For example, in computing the percentage of incon

compensation to trustees during the years in issue, the tr,

10
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compensation for the increase in the value of the real estate holdings of

KSBE. Mareover, the frustees waived their stipulated percel'l

on the capital gains from sales of residential properties.

tage of income

8 Indeed, a master appointed by the Probate Court|of the State of

Hawaii pointed out that the frustees always received less than what they

were entitled to recelive by law.

t. An annual reconciliation of commisslons paid to KSE

E trustees has

been preparad by KSBE staff and reviewed by KSBE's indepgndent external

auditors. Adjustments, if any, were resolved annually.

Petitigner Henry Haallllo Peters

U Petitioner has a lengthy record of public service. He sered as a State

Representative in Hawaii and as Speaker of the House of R
in the Hawaiian legislature prior to becoming a trustee of
experience provided him with many unique gualifications that
handling the political, racial, and economicissues thatfaced K

time as a trustee.

)

presentatives
KSBE. This
were critical to

SBE during his

V. The Supreme Court of Hawali appointed Petitioner as 4 trustee of the

Bishop Estate on May 4, 1984. Petitioner accepted that appointment in

writing on May 10, 1984. Title to the property and assets of the Estate was

vested in Petitioner jeointly as trustee on May 16, 1984,
W, Petitioner served as a trustee during a time of major

asset mix of KSBE. This maljor change resulted becausse

11

change in the
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leasehold properties throughout Hawail held by KSBE werd required to be
disposed of pursuant to the decision of the United States Suypreme Court in

1984.

o During his 15 years as a trustes, Petitioner developed substantial
expertise in managing the assets of the estate. Transactiong negotiated by
Petitioner have yielded billions of dollars of profits for KSBE] as evidenced
by annual information retums (IRS Forms 990) filed with Reppondent,

v, As of June 30, 1884, the corpus held by KSBE was valjied on KSBE's
financial statements at approximately $349,000,000. As of June 30, 1898,
the combined assets of KSBE were valued on KSBE's finangial statements
atapproximatsly $5,600,000,000. This sixteen-fold increase gceurred during
Petitioner’s 15-year tenure as trustee. Thie valuation severgly understated
the actual fair market value of the assets, because the real gstate holdings
were reported at tax assessed values and other investment assets were
valued at cost. For example, one Investment, an equity ownprship interest
in the Goldman Sachs firm, was carried on the KSBE books at gpproximately
$500 million despite press reports which valusd the invastmlant at over $3
billlon. - The fair market value of KSBE's corpus in June 1999 gxceeded $10
billion,

Z The Kamehameha Schools have helped educate tens{of thousands

of Hawaiian children, many of whom wera too poor {0
educational opportunities without KSBE's assistance. Althg

Pauahi Bishop's trust created the genesis of an educational

12

afford such
ugh Princess

powerhouse,
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without the actions of Petitioner and his contemporaries to grow and expand
KSBE, the tens of thousands of Hawaiian children educated by KSBE could

not have been_ so w:eﬂ served,

Petitioner worked well in excess of 40 hours per week for the benefit
of KSBE and subsldiary businesses for each of the taxable|years at issue.

bb.  Patitioner's compensation package at KSBE did notinglude a pansion

plan, medical benefits, dental benefits or the other emoluments normally
associated with employment agreements at large orggnizations with
comparable assets. 'Feﬁﬁune:’s percentage commission compensation was
adopted with the knowledge that Petitioner would have to purchase or
otherwise provide for his own social services and benefits.

HRS Section 560; 7-306 articulates that a trustee is personally liable
on contracts entered into in the trustee's fiduciary capacity in the course of
administration of the trust estate, unless otherwise provided |n the contract.
Because KSBE is one of the largest endowed public chariﬁer In the United
States, Petitioner's service as 2 KSBE trustee exposed him to substantial
personal liability. Although KSBE pmviﬂed liability coverage fareach trusiee,
Petitioner believed that the available Insurance did not adequptely cover his
eXp.o:sura to various potential liabilities.
dd. As with most contingent compensation agreements, Petitloners
compensation agreement Intentionally created the Incentive for Petitioner to
render the investmént assets under his dominion and |control more

productive. Petitioner's contingent compensation agreement was entered

13
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pursuant to a free bargain between KSBE and Petitioner be,
were rendered and was not influenced by any considerati
KSBE other than that of securing on fair and advantag

services of Petitioner.

Trustee Compensation Was Reasonable

ge. Forthetaxableyears atissue, KSBE calculated the ct
to Petitioner according to the formulas permitted by HRS Sex

Sectlon 607-20. In sach of the years, Petitioner and his ¢

— NO-§33~

Pe a7

e any services
on the part of

ws terms the

missions paid

. n607-18 and

rustees each

waived a portion of the maximum commissions to which his 3_jreement with

KSBE otherwise entitled hirn, Respondent's Notice of Defick

that the commissions computed by reference to the statutes |

Petitioner waived constitutes Petitioner's compensation for
examination.

ff. The schedule below details the commissions Petitio
1995 through 1998, accounting for the amounts waived by

amounts Petitloner deferred under the KSBE deferred com;

Year Commissiong
1995 $ 886,214
19986 $ 863,579
1997 $ 878,954
1998 $1,082,534
1899 $ 301,391

Each of these amounts constitutes reasonable compensatiol

issue.

14
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In determining reasonable compensation, the circumstances to be
taken in to consideration are those existing at the date wher] the contract for
services was made. not those existing on the date when the contract is
questioned. In Petitioner's case, the circumstances to| be taken inta
consideration are those existing at the date of his hire when|he entered into
the contract for services with KSBE.
hh. . The possibility of substantial contingent cumpensaﬁ:fn was naturally
foreseen and expressly contemplated at the time that the commission
agreement was entered into by Petitioner and KSBE. |
. The incentive compensation paid to Petitioner and the other KSBE
trustees was not challenged by Respondent in earlier yeafs in which the
asset mix of KSBE produced rala-tive]y |ittle Income.

ij. The compensation pald to KSBE trustees was reyiewed Dy the

probate court of the State of Hawali and by the Attomey Gerjeral as parens
patrie -annually from the inception of KSBE. No agjustments to
compensation have ever been made despite the State’s autiority to do so.
Thus, there was a century-long pattem and histary of approvalof percentage
compensation of KSBE trustees. Petitioner and the other trustees relied on
this historic approval in setting compensation for the years in issue.

The fair market value of the services rendered by Petitloner to KSBE
exceeded the benefits received by Petitioner for each of the years in issue.
Il Alternatively, if for any reason the Court should find that the benefits

received in any year exceaded the fair market value of the senvjces rendered

18
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In that year, then the compensation Is reasonably at'aibmlble to services
perfarmed in one or more prior years.-
mm. Throughout the years in issue, Petitioner was a c*.ﬂy and legally

appointed trustee of KSBE.

nn.  The Supreme Court of Hawai authorized comrmissior gompensation
to KSBE trustees from the inception of the Bishop Estate in [1884, at a time
when Hawali was 2 soversign nation.
oo. The 1928 trustes compensation statutes were enacts d while Hawaii
was a territary of the United States underthe sovereignty of the Congress of
the United States. These compensation statutes were en sctet and enforced
by the legislature of Hawaii under the sovereignly of the Cpngress of the
United States as established by the Newlands Joint Resolgtion of July 7,
1898 and the Organic Act signed Into law on April 30, 19t.10. Thus, the
statutory compensation structure permitting substantial commission income
to trustees was enacted while Hawali was a U. S. Territory, and became the

aw of the State of Hawaii upon admission of Hawali as the fifiieth state on

August 21, 1859. Thus, KSBE trustees were compensated b commissions
first pursuant to the rulings of the Supreme Court of Hawaii, fhen pursuant
to a -statute enacted under the sovereignty of the Indepen ent nation of
Hawail, and later pursuant1o a statute enacted under the sov reignty of the
Congress :;-f the United States. Asa result, Petitioner and the ther trustees
were paid mmpansaﬁon under a formula system that was determined DY

Hawaiian state law and which remained essentially unaltered|for decades.

16
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At all times relevant, a: binding written contract ¢
Petitioner and KSBE. The contract was approved by the|.
vesting order dated May 16, 1984, which yranted to Petitio
act as trustee of KSBE pursuant o the terms of compens
that time.

Petitioner relied on compensation experts
compensation paid te him and in approving the compensat
trustees of KSBE. Furthermore, Petitioner relied on the legt:
in accepting and approving the compensation.

m. Altematively, to the extent that Respondent is
determination of possible excise taxes against Petitioner, t
computed as a percentage of the amount by which the b
excegded reasonable compensation. Here, the reasonabli
for Petitioner is far in excess of the amounts presumed by Re
Notice of Deficiency.

ss. Respondent's detarmination of excess benef
compensation opinions that were fatally flawed by inapproprni
data, The unique social, political and financial history of the

make it impossible to compare service as a KSBE trustee

ather fiduciary position in the United States.

17
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t. The other trustees of KSBE also were compensate | by percentage
commission. ,Simllar to the facts stated above regar| 1\g Petitioners
compensation, the compensation paid to the other four t | itees of KSBE
wgs reasongble and appropriate under the circumstances
uu, The valué of the services rendered by the other fi | - trustees also
§. issue.

w.  Petltioner relied upon the Hawaiign statuteg, the | svisws by the
probate court of the State of Hawaii, the opinions of third par | compensation
experts, the approximately 100 years of Hawaiian experie | 3 In permitting
percentage compensation to trustees, and all the a] 2r facts and
circumstances in approving the compensation paid to the ot | rfourtrustees
of KSBE for the years 1895, 1996, 1697, 1998 and 1988. R | ance on these
factors was reasonable. Petitioner naver willfully neglect | his duties as
trustee in determining the compensation of others, nor dic || etitioner ever

1 stee.

Legal Defenses
ww. Respondent’s Notice of Deficiency lllegally and emon { usly attempts
10 apply Section 4958(c)(1) to the compensation arrangs | 'nte between
KSBE and its trustees. Because the trustees of KSBE, inch } 1g Petitioner,

were compensated by percentage commissions based ir | vhole on the

18
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ravenues of KSBE, these'cdmpensation arrangements ¢ [@ govemed by

Section 4958(c)(2) rather than Section 4858(c)(1).
xx.  The purpose of Sectlon 4958(¢c)(2) was to assure {

compensation arrangemants were based upon percentage

istees whose

f revenues or

income that their arrangements would not be subject to e | se lax unless

and untll the Secretary prescribed regulations to give fair 1
trustees that certain percentage compensation arrangsme 1
to scrutiny as “excess benefit transastions.” Section 4958,
provides that percentage compensation arrangements
scrutinized for excess benefits “[{Jo the extent provided
prascribed by the Secretary.” |
yy. Section 49858(c)(2) requires regulations to be a
Secretary of the Treasury before that section becomes
enforceable. No such regulations have been adopted or ev:
the Secretary.
Zz.  As of the date of the Notice and as of the date of tF
Secretary has yet to exercise the discretion granted by Sect
Respondent thus is estopped and legally barred from asees:
tax under that prevision.

The compensation agreement between KSBE and

and.

within the compensation range established by Hawaiian statut

Respondent to substitute his own interpretation of reasonable

19
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for the interpretation adoptad by the sovereign Stateof Hav |
arbitrary and capricious determination.
contravenes the scope and authority granted to Respond

To the extent that the Notice of Deflciency asserts L
manager excise tax against Petitioner under Sedt_ion 4
ssimultaneously assessing the same tax against the otherfo 4

At all times relevant, Petltioner was not a disqu:
defined in Section 4958(f)(1) and was not an organizai

defined in Section 4958(f)(2).

il constitutes an

Moreover, su |} determination

it by the Code.

e organization
8(a)(2) without
'KSBE trustees

1 faith.

ed person as

n manager as

At all times relevant, Petitioner's activitles while actir § as a trustee of

KSBE were proper, appropriate and legal,
At all times relevant, Patitioner exercised ordinary bt

prudence, and Petitioner acted with reasonable cause and 1

ness care and

t wilful neglect

in carrying out any transactions in which trustee con}ensation was

determined.
fif.  Under Sections 4861 and 4962 of the Code, Petitior
to discretionary abatement of the initial and additional exc
rhatte'f;

To the extent that Respondent refuses to abate th

propased in the Notice of Deficiency, Respondent has abuse

20
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excise taxes

hls discration.




AUGSER.25..08 _11:@@AM HOM STAR BULLETINGSS432 LEHRFELD

808 S2385@9

Respondent obtained extansions of the statute of limif
express agreements that Respondent has abrogated. Thus,
are void ab Initio or Respondent is estopped from reliance on
iii. Petitioner's actions as trustee and his acceptance
trustee always were based on réasnnabla cause and not W

excass benefit from KSBE.

Petitioner never knowingly or willfully accepted on

The Notice of Deficiency was Issued on May 5, 200(

NO.

833 PP 4,28

ations basedon

the extensions
the extensions.
of benefits as
Iiful neglect,

permitted any

. By that date,

the statute of limitations on excise taxes under Sections 4958 relating to

KSBE's trustee compensation for 1985 had expired.
ll.  Thecompensationarrangements fortrustees of KSBE
to written sgreements that were binding and in forcs prior to

1995 and that did not materiaily change. Thus, pursuar

Regulations, the exclse taxes proposed by Respandent in

inapplicable.

were pursuant
September 14,
t to Proposed

this case are

mmm.

for transactions that predate the adoption ofthe 1 Eéﬁ Taxpay

2, the exclse tax constitules an ex post facto [aw in Vi
Consfitutinn of the United States. Specifically, the effectl

provisions Imposing the exclse taxes at lssue was Septembe

the provisions were nat signed Into law until July 30, 1888.

nnn. To the extent'that Respondent's Naotice proposes ex

transactiuns that predate the adoption of the 1906 Taxpayer

21

To the extentthat Respondent's Notice proposgs excise taxes

r 8l of Rights
plation of the
va date of the

r 14, 18085, but

cise taxes for
Bill of Rights 2,
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orthe adoption af regulations enforcing Section 4958, the N | ce constitutes

retroactive application of the Code in violation of the due pi{ :2e¢ clause of

)

The compensation arrangement between KSBE a|  Petitioner is

entitled to a presumption of reasonableness.

Respondént’s Notice of Deficiency erroneously and | jally attempts

to tax Petitioner under Section 4958(f)(6) of the Code for faill '_ to correctthe

allegedly excess benefit transaction with KSBE beforg any « | termination is

made that the transaction in fact constituted an excess ber { It, and before

the period for corraction of the transaction has expired.

WHEREFORE. Petitioner prays that after due ptoceedlngs are | d, this Court
redetermine that;

1. The Netice of Deficlency Is invalid;

2. There are no deficiencies In federal excise taxes for 1965, 16 § i, 1997, 1998

and 1899 with respect to Petitioner;

3. Petitioner's compensation for the performance of services w §.: reasonable;

4, The Petitionerdid not engagé in any excess benefit transactic | for any ofthe

years at issue,

5. The éorhmlssloner erred in determining that the Sectlon 48 é)(1) excess

benefit transaction excise tax applied to Petitioner for 1895, 19886, 1897, 1{ 18 and 19869;

8. The Commigsioner erred In determining that the Section 48 | (b) initlal tax

on a disqualified person appiled to'Petitioner for 1996, 1996, 1997, 1998 : | d 1999;
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7. The Commissioner erred in determining that the Sec
organization management penalty applied to Petltioner,;
8. That Respondent bears the burden of proof as to all issues

that the Court provide Petitioner with such other and further relief ag ie 8,
Respectfully submitled,

833 PP.E628

an 4858(a)(2)

ropriats,

ITTED U, 5. T&Z LEUB& ,

L~

'RENEEM. L, q
Tax Court Ko, YR00Q78 ~ |
_Attormey at Law, A Law (.

Haseko Center, Suite 70 {

820 Mililani Street
Honolulu, Hi 86813-2937
- -(808) 523-0128

Dated:‘ 74”5“?7 / 3 20”

4284014 v§ - Poters Petitlen.wpd
Q00001-000528:7/24/2000

23

rporation
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Internal Revenne Service Deparrment of | reasury
Director, EO Examinations Western Area (| Z/GE)
Date: May 5, 2000 Taxpayer Identific |

§75-42-0747

Tax Year and Defi {rucy:
CERTIFIED MAIL December31, {95 § 628932
- December31,: |96 $1,637,553
Decemsber 31, | |97 $ 1,667,647

December 31, 1992 $2,150,202

December3], 1| ) § 372,630

H. Peters 90™ Day for Fiing 1{ . Court Petition:
87-641 Farrington Highway " August 3, 2000

Waianae, HI 96792
Persom 10 Connact:

Badge No, 95-00 § §

Contact Telephone? | nher:
(323) 869 3543
(G2) 8693952 (| )

We have determined that theve is a deficiensy (inarease) in your excize tax under Chapter« | 5f the Internal
Revenue Cods as ehown above. This leter ic s NOTICE OF DEFICIENCY sent to you ag req | < by law, The

enciosed statement chows how we figured the deficiency. ,

If you waat to coutest this deficiency in coust before making any payment, you bave 90 da | Fom the above
maijling date of this letter 10 flle & petition with the United Stazes Tax Court for a redetermainasi | of the deficiency.
The petition should be Slad with the Uaited Stazes Tax Coust, 400 Bacoud Street, NW., Washt 1 onD.C, 20217,

and the copy of this letter should be attachexd to the petition. The time in which you must Slstt | etition with the

Court (90 days) is fixed by law and the Cao : fla Lie :

If you dispute got more than $50,000 for any ons tex year, 8 simplified procedize is provic
for small tax cases, You cgu get information abous this procedure, 33 we| 2s a petition form yo
to the Clerk of the United Stutes Tix Court a3 400 Second Street, NW., Washingtoz D.C. 2021 |
promptly if you intend to file a pevition with the Tax Court, ' o

If you degide not to file 2 petition with the Tux Coure, we would appreciste it if you would . {2 and retum the
enclosed warver form. This will permit us to assess the deficiency quickly aod will limit the ac  (sulation of
Interest. The enclosed addressed anvelope is for your convenience. If you decide oot to sign and the statemect
aod you do not timely petition the Tax Cours, the laty requires us to assess and bill you for the de{ siancy after
90 days from the above miailing date of this lester. '

You alzo have the right to contact the office of the Taxpayer Advocate. Howevar, you Mdyf: cantact the

.
~alibale 3

perzon whaose name and telephone sumber i thown above since that parsan has dicect access to tax
informazion resulting in this notice and can answer questions or concewas that you tuight bave. Yol can call
1-800-829-1040 azd ask for a Taxpayer Advocats’s assistance. Or you can conract the Taxpaysr 4| 'vocats for your
local area. The local Taxpayer Advocate’s address is Stop H-405, 300 Ala Moxna Blvd, #50089, | cnalulu, HI
96850 and the phone ousmber is (308) 539 2870, Taxpayer Advocare assistence cannot be used as i| substituts fhr
established Jaternal Reverue Service procadures, fhrns] appeals processés, etc, The Taxpayer Ad'{ eate is not sble
to reverse legal or technically sonvect tax determinarions, nor extend the time fiked by law that yor| 1ve 1o fille a
petition ig the U.S. Tax Court. The Taxpayer Advocate can, however, see that 4 tax matter that ma} not have been
resolved through narmal chanmelz, gets prompt asd proper bandling.

300 N. Los Angeles Street Letter 531
Los Angeles, CA 950012
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. ‘Internal Revenne Service Departwent of | ‘reasury
+  Director, EQ Examinations Western Ares ( |E/GE)
If you have aay questions, pleasc coutact the person whoss name and telephone numbe §re shown above.
Sincerely yours,
Chon lec GoscTlC
Comumissioner
By
W;f(qé@/bz;
Marcelo Gamez A
EO Area Manager
(Axing)
Eaclosures:
- Notice 1214
' Stxtement
Waiver Form 4089
Egveiope
Copy of this letter
300 N. Los Angelcs Street Letter 531
Los Angeles, CA 50012
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HENRY H. PETERS

Calendar Years
1895, 1996, 1897, 1998, 1909

Facts

The will of Princass Be
as the Estate of Bemnica Bish
Estate ("KSBE") now known
more than 434,300 acres of

mice Pauahi Bishop, created a trust
op later known as Kamehameha Sch
as Kameshameha School. Princass F
Hawaif land in the trust. The will direc
for boys and one for girls. The schoo.

F

Support and education of
preference to Hawaiians

In 1939, the Internal Revenu
exempt from federal income taxes
501(c)(3) of the Internal Revenue
affirmed KSBE's federal tax exsm
KSBE has adopted a fiscal yeare

e Service (the “Service”) recogn
under the predecessor provision
Code. In 1952 and in 1969, the S
ption. For federal tax reporting pt
nding June 30%,

Regarding the appeintment of trustees, the will provides:;
| further direct that the n

five; and that vacancies
the Justices of the Sup

umber of my said Trustses sh:
shall be filled by the choice of
reme Court, . . .

Mr. Peters accepted the
The judge of the Probate Cou
property in the five Trustees, i

rt issued an order vesti
ncluding Mr. Peters.

Mr. Peters continued
the Probate Court issued an
On December 14, 1 989, Mr,
dated February 10, 2000, th
resignation.

to serve as frustee of KSBE until May 7.
Peters permanently resigned as trustee,

‘Hawaii Revised Sta

obligations of a trustee with respect to the trust and its beneficiaries:

NO.833

appointment as trustee effective May
ng the title to all

order temporarily removing Mr. Peters at

e Probate Court accepted Mr, Peters’ per

tutes (HRS) § 554A-3, defines the duties ail

Fp8.50

hat is known
)0ls/Bishop
auahi placed
ed that two

i are now
ise of the
sols for the
1 giving

zed KSBE as
of section
arvice
Poses,

,! be kept at
majority of

11984,
KSBE

s 999, whan
frustee,

In an oerder
Yanent
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(@) From time of creation of the trust until fihal distribution of
the assets of the trust, a trustee has the power to gerform, without
court authorization, every act which a prudent persbn would
perform for the purposes of the trust including but fot limited to the
powers specified in subsection (c),

(b) In the exercise of the trustee’s powers including the
powers granted by this chapter, a trustee has a duly to aet with due
regard to the trustee’s obligation zs a fiduciary, incliiding a duty not
to exercise any power under this chapter in such a Way as to )
deprive the trust of an otherwise available tax exemption,
deduction, or credit for tax purposes.. . . :

At the time the will was executed and at the time of Princess Pauzhi's
death in 1884, there was no statutory provision for the payment of fees to the
trustees of a trust. In 1928, the practice approved by the state colirt for
compensating trustees was incorporated in a statute originally dedigned as
section 3783. During the years at issues, the formula for computi g the
maximum compensation payabls to trustees of charitable and nen-charitable
trusts was set forth in HRS § 607-18 and § 607-20. HRS § 807-1§ provides a
formula for cornputing trustee commissions allowable upon incomg of a
noncharitable trust estate and upon the principal of the estate. HRS § 807-20
applies in the case of an estate of a charitable trust and sets forth the
commission schedule based on percentages of the trust’s income.

In pertinent part, HRS § 607-18 states:

Upon the principal of the estate, Trustees shalllbe allowed
as commissions . . . two and one-half per cent upon ajl cash
principal received after the incaption of the trust and neither being
nor representing princlpal upon which the two and ong-half percent
has previously at any time been charged, payable at the receipt out
of principal, and two and one-half percent upon the final payment
of any cash principal prior o the termination of the trust, payable at
the final payment out of the principal, provided that su¢h five-tenths
of one percent on the principal shall not apply to chariteble trusts,
nor to the extent the trustee has employed others to perform
bookkeeping and clerical services at the expense of thk estate as
permiited by the trust document or as provided in sectibn 554A-3.

in pertinent part, HRS § 607-20 states:
Notwithstanding any other provisions, in the casé of an

estate of a charitable trust, the commissions of the Trustees shall
be limited to the following schedule of percentages on 3ll moneys
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Law

Section 4958 of the Internal Revenue Code states:

(a) Initial taxes.-

(1) On the disqualified person. Thers is hereby imposed on e
benefit transaction a tax equal to 25 percent of the excess bet

In. 1998, the Hawaii Legislature enacted Act 310 to amend |
effective January 1, 1988, to read as follows: .

808 5238503

-3.

received in the nature of revenue or income of the «
rents, interests, and general profits: ten per cent on
seven percent on the next $4,000; five percent on t|
$100,000; three per cent on the next $100,000; anc
on all [sic] over $205,000. This schedule of percen
applied not oftener than once a year.

The Trustees shall also be entitled to just anc’
allowances for bookkeeping, clerical, and special se
expenses incidental thereto. ‘

This section shall apply as well to future acco
existing estates as to new estates.

ate, such as
i first $1,000;
next

vo per cent
jes shall be

2asonable
ces and

f

'S § 607-20,

(a) Notwithstanding any other provisions, in the case { * a charitable

trust, the compensation of the Trustees shall be i

ted to an

amount that Is reasonable under the cireumstanc |

(b) This section shall apply to existing and new charit
established after the effective date of this Act: pro
provisions in existing trust agreements regarding -
compensation ghall supersede this section.

No change was legislated to HRS § 607-18.

For the years at issue, KSBE calculated the commission pai

M. Peters according to the formulas permitted by HRS § 607-18 a
In each of the years under examination, Mr. Peters elected to waive
the commissions to which the estate determined he was entitled. T
commissions computed by reference 1o the statutes less the portior
waives is Mr. Peters’ compensation for the years under examinatior

e trusts
led that any
Istee

J
§ 607-20.
ka portion of

Ir. Peters

Attached as Exhibit "A” is a schedule of the commissions Mr, | sters
received in 1995 through 1998, after his waiver of certain amounts t
the amournts he deferred pursuant to the KSBE deferred compensat

“including
1 plan.,

h excess

T The tax
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imposed by this paragraph shall be paid by any disqualifi| person
referred to in subsection (f)(1) with respect to such transz | on.
(2) On the management. In any case in which ataxis im} sed by
paragraph (1), there is hereby imposed on the participatic{ f any
organization manager in the excess benefit transaction, k ving that it is
such a transaction, a tax equal to 10 percant of the exces enefit, unless -
"such participation is not willful and 1s due to reasonable & | ie. The tax
imposed by this paragraph shall be paid by any organizati | manager
who participated in the excess benefit transaction.
(b) Additional tax on the disqualified person.
In any case In which an initial tax is imposed by subsectio| 3)(1) an an
excess benefit transaction and the excess benefit Involvec | such
transaction is not corrected within the taxable period, there hereby
imposed a tax equal-to 200 percent of the excess benefiti | slved. The
tax imposed by this subsection shall be paid by any disquz | =d person
referred to in subsection (f)(1) with respect to such transac |. n.
(c) Excess benefit transaction; excess benefit. ‘
For purposes of this section -
(1) Excess benefit transaction.
(A) In general. The tenm “excess benefit transaction" m | ns any
transaction in which an sconomic beneftt is provided by | applicable
tax-exempt organization directly or Indirectly to or for the | se of any
disqualified person i the value of the economic benefit| | vided
exceeds the value of the consideration (including the pe | mance of .
services) received for providing such benefit. For purpas | of the
preceding sentence, an economic benefit shall not be tn | ed as
consideration for the performance of services unless su: -| srganization
clearly indicated Its intent to so treat such benefit
(B) Excess benefit. The term “excess benefit” means thi | xcess
referred to in subparagraph (A).
(d) Special rules.
For purposes of this section —
(1) Joint and several liabillty. If more than 1 person ig liable any tax
imposed by subsection (a) or subsection (b), all such person | hall be
jointly and severally liable for such tax.
(2) Limit for management. With respect to any 1 excess ber |t
transaction, the maximum amount of the tax imposed by sub | stion (a)(2)
shall not exceed $10,000. ‘
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(e) Applicable tax-exempt organization.

For purposes of thls subchapter, the term ‘applicable tax-exempt
organization” meang —

(1) any organization which (without regard to any excess beénefit) would e
described in paragraph (3) or (4) of section 501(c) and exefnpt from tax
under section 501(a), and '

(2)'any organization which was described in paragraph (1) gt any time
during the 5-year period ending on the date of the transaction.

Such term shall not include a private foundation (2s defined in $ection
508(a)). .

() Other definitions.
For purposes of this section ~

(1) Disqualified person, The term “disqualified person” means, with
respect to any transaction —

(A) any person who was, at any time during the 5-year pejriod ending
on the date af such transaction, In a position to exercise srubstanﬁal
influence over the affairs of the organization,

(B) a member of the family of an individual described in sibparagraph
(A), and

(C) a 35-percent controlled entity.

(2) Organization manager. The term “organization manager” means, with
respect to any applicable tax-exempt organization, any officer| director, or
trustee of such organization (or any individual having powers 4@1‘
responsibilities simifar to those of officers, directors, or trustess of the
organization),

(5) Taxable period. The tenmn "taxable period” means, with respect to an
excess benefit transaction, the pericd beginning with the date bn which
the transaction oceurs and ending on the earliest of — '

. (A) the date of maiiling a notice of deficiency under secﬁén 5212 with
respect to the tax imposed by subsection (a)(1), or

(B) the date on which the tax imposed by subsection (a)(1) |s °
assessed. - '

(6) Correction. The terms “correction” and “correct” mean, with{ respact to
any excess benefit transaction, undoing the excess benefit to.trlxe extent
possible, and taking any additional measures necessary to plade the
organization in a financia! position not worse than that in which jt would be
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it the disqualified person were dealing under the highest ﬁcluciaqr
standards.

Treasury Regulation §1.162-7 of the Income Tax Regulatiops describes
varlous criteria for determining the reasanableness of compensatlon for personal

services, .

Gove ont Position

KSBE at all relevant times has been recognized as a tax-exgmpt
organization under section §01(c)(3) of the-Code. Therefore, KSBE is an
applicable tax-exempt organization, as defined in section 4958(e).

As a trustee of KSBE until he was temporarily removed in 1988, Mr.
Peters was in a position to exercise substantial influence over the affairs of
KSBE. Therefore, Mr. Peters was a disqualified person with respagt to KSBE
within the meaning of section 4358(f)(1)(A) of the Code.

Section 4958(c)(1) of the Code provides that an excess bengfit ,
transaction is any transaction in which an economic benefit is providjed bya . -
section 501(c)(3) or 501(c)(4) organization to a disqualified person ff the value of
the economic benefit provided exceeds the value of the consideratien (including
the performance of services) received for providing such benefit. Thus,
compensation paid may not exceed what is reasonable under ali th
circumstances. Compensation for the performance of services is repsonable if
is only such amount as would ordinarily be pald for like services by ljke
enterprises under like circumstances. The fact that a state or local legislative or
agency body or court has authorized or approved & particular compgnsation
package paid to a disqualified person is not determinative of the rea onableness
of compensation paid for purposes of section 4958.

Therefore, it is necessary to detemnine whether the compensation paid by
KSBE to Mr. Peters exceeded the value of the services Mr. Peters performed for
KSBE. In making this determination, the following factors are taken|into
account.

Arm’s-L ength Bargaining - Compensation resulting from arm's-
length bargaining is a strong factor supporting the reas¢nableness
of compensation received. In the present case, there ape no facts
indicating that Mr. Peters engaged in any arm's-length niegotiations
over the terms of his compensation. Instead, state law provided a2
forrnula for determining the maximum compensation a tfustee
could be paid. However, the Special Master of the ProHate Court,
in reviewing the Annual Accounts of the Trustees, criticized the
KSBE trustees, including Mr. Peters, for the methods used to
caleulate compensation under the statutory formula.
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Size and Complexity of the Orgapization ~ The size|of the

&

I<

organization, in terms of assets, income, and empl
significant factor in determining reasonable compengation. The
entire KSBE organization is large and complex, althpugh this
complexity is attributable 1o the organization's business and
investment activiies and not to its tax-exempt activity of operating a
school. Nevertheless, the size and complexity of the entire KSBE
organization should be taken into account in determining the
reasonableness of Mr. Peters’ compensation.

Nature of the Trustee's Duties -~ The duties and responsibilities of
frustee are described in Hawail law and do not include operating .
and managing businesses and investments. Mr. Petprs and the
other four trustees should be freated as having equg! responsibllity
for the operation and management of the entire KSB

organization.

The Trustee’s Qualifications and Prior Compensation~ Neither did
Mr. Peters have any special experience in managlng
business and investment assets. A person's qualffi
position and prior compensation received are factors |n determining
reasonable compensation. Mr. Peters did not offer any unique or
ireplaceable skills necessary for the conduct of KSBE's business
and investments. Mr. Peters’ qualifications to operate; the business
of KSBE were not commensurate with the compensat|on paid to
Mr. Peters for by KSBE for the services,

Trustee's Perforrnance — An important factor in determining

reasonable compensation is job performance. The peyformance of
a KSBE trustee should be measured primarily in termg of school
performance and secondarily in terms of investment pgrformance.
In some respects, Mr. Peters’ performance as a frustee did not
further KSBE's tax-exempt purpose of operating a schpol. [nstead,
it substantially impeded the accomplishment of this putpose. The
IRS concluded that there was substantial evidence of the operation
of KSBE for a non-exempt purpose and, therefore, concluded that
KSBE failed to engage in activilies that primarily furthefed KSBE'’s
charitable purpose, and that unrelated business income revenue
was not properly reported on KSBE’s IRS Forms 980-T|.

Mr. Peter’s performance as a trustee does not justify th
compensation paid for his services as trustee. The Intgmal
Revenue Service determined that, during Mr. Peters tefure as
trustee, KSBE's exempt status should be revoked becaluse it was
not operated in a manner that primarily furtherad the exempt
purpose of KSBE and that KSBE was liable for unrelated business
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income tax on revenue. To resolve the revocation | d unrelated
business tax issues, the five incumbent trustees, in iding
Mr. Peters had to resign or be removed and KSBE .| id tax and
interest on the unreported unrelated business incor [2in the
amount of $13,882,500.89. In addition, a major res' | cturing of the
operatiofis of KSBE under new management was n L_uired by the
Service. Simultaneously, independent discrete inve jations by the
Attorney General of Hawali and the Special Master |- the Probate
Court concluded that Mr. Peter’s performance as a | stee was not
prudent and that his conduct placed KSBE at risk of | sing its tax
exempt status. These findings are public informatic | available in
Squity No, 2048, Estate of Bernice P. Bishop, Circu | Jourt for the
First Circuit, State of Hawail.

vii Compensatio le for All Employees — Another fa | or
determining the reasonableness of compensation its | slation to
other salarles paid to others in the same organizatio |. Mr. Peters’
compensation was substantially out of proportion in ..{ ation to the
other executives employed by KSBE, For example, | 1996, the
next highest paid KSBE executive recelved $207,00 | ind the next
four highest paid executives received compensation | nging from
$156,000 to $176,000.

vii, Independent Investor Test - It is not probable an out: | & investor

would approve of such a compensation plan as reasonable.

The Intemal Revenue Service compensation consultant det | nined that
reasonable compensation for Mr. Psters In 1895 and 1998 was in 1 | following
ranges: : '

$84,000 - $147,000
$90,000 - $158,000

Thus, a reasonable level of compensation for Mr. Psters in.1 | 15 was no
more than $147,000 and in. 1998, 1997, 1998 and 1999 was no mo than
$158,000 per year. Since the compensation KSBE paid to Mr. Pet¢ | in each of
these years exceeded a reasonable level of compensation, the follc } ng
amounts of compensation represent excess benefits Mr. Peters rec redas a
result of having entered into excess benefit transactions with KSBE | ider
section 4858(c)(1) of the Code. (See Exhibit A) ‘

1995 $257,303
705,579
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718,954
824,534
1959 143,391

As of the date of this notice, Mr. Peters has not conected,
meaning of section 4958(f)(6) of the Code, any of the excess ber
with KSBE.

As a trustee of KSBE, Mr. Peters was an organization mar
meaning of section 4958(f)(2) of the Code. Saparately, the Interr
Service has determined that the four other trusteas of KSBE wer
disqualified persons with respect to KSBE. In addition, a portion
compensation KSBE paid to each of these KSBE trustees during
was uhreasonable and therefore constituted excess benefit trans:
between KSBE and each trustee. As a trustee himself, Mr. Peter
these excess benefit transactions, knowing that these transaction
benefit transactions. In addition, Mr. Peters’ participation in these
transactions was willful and was not due to reasonable cause, wit
meaning of section 4958(a)(2) of the Code.

Finally, the binding written contract exception in section 13
104-168 does not apply In the present situation.

Conclusions

Under section 4958(a)(1) of the Code, there is hereby impe
excass benefit transactions that occurred in 1995 to 1999 betweet
Mr. Peters a tax equal tp 25% of the excess benefits, as follows. -
are payable by Mr. Peters. (See Exhibit A.) .

$ 64,326
1896 176,395
1997 179,739
231,134
1999 35,848

Since Mr. Peters has not corrected, within the meaning of s
4958(f)(6) of the Code, any of the excess benefit transactions that
1895 to 1899 between him and KSBE, there is hereby imposed on

a33 PpT{7 20

hin the
t transactions

er within the
Revenue
3ch

the

85 to 1099 -
ions

, articipated in
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benefit transactions, under section 4958(b), a tax equal.to 200% | fthe excess
benefits, as follows. These taxes are payable by Mr. Peters. (Stie Exhibit A.)

1995 $ 514,606
1,411,158

1,437,903

1998 1,849,068
286,782

Under section 4858(a)(2) of the Code, thers Is hereby impc¢| 2d on the
participation by Mr. Peters, an organization manager with respect | 1 KSBE, in
excess benefit transactions between disqualified persons with res | :ct to KSBE,
and KSBE, a tax equal to 10% of the excess benefis, as follows. | his tax,
limited to $10,000 of each excess benefit transaction under sectio | 4958(d)(2), is
payable by Mr. Peters. (See Exhiblt A.)

$50,000

50,000

1997 50,000
1998 50,000

1999 50,000




[ EXHIBIT A ]

HENRY H. PETERS
SCHEDULE OF COMMISSIONS SUBJEGT TO IRC 4958

S2 439N,

0a.

P
N
D
X
5
CALENDAR.YEARS 1995 TO 1999 z
: 1695 1906 1997 1998 1909 9
COMMISSIONS RECEIVED 111 - 830 " $460024 $422.641 $435,507 $521,796 $301,301 2
COMMISSIONS RECEIVED 7/1 - 12131 $417,180 $440.938 3441447 $560,738 $0 o
TOTAL COMMISSIONS RECEIVED - CALENDAR YEAR $888,214 $863,679 $876,95¢ ~ $1,082,534 $301,391 E
COMMISSIONS RECENVED 1/1/95 - B30/05 $480,024 ' 5
COMMISSIONS RECEIVED 7/1/05 - 915385 $150,087 &
TOTAL COMM{SSIONS RECEWVED 1/1/95 - 9/{2/85 $628 911 o
COMMISSIONS RECE\VED 0/14/95 - 12/31195 $252 303 g
TOTAL COMMISSIONS RECEIVED - CALENDAR YEAR 3888214 N
: — [
TOTAL COMMISSIONS RECEIVED #1/85 - B/13/95 $628,911 , I
REASONABLE COMMISSIONS (8147.000) ($158,000) ($166,000) (3158,000) ($158,000) é
EXCESSIVE COMMISSIONS RECEIVED 1/1/95 - 8/{3/95 481,917 o
[ S LA Lw]
EYCESSIVE COMMISSIONS RECEIVED 9/14/85 - 12/31/95 e $257,303
EXCESSIVE COMMISSIONS RECEIVED - CALENDAR YEAR $205,679 $716,054 $524, 534 $143.331
25% FIRST TIER EXCISE TAX - IRG 4958(a)(1) $84,326 $176,295 $170,739 $231,134 $35,848
200% SECOND TIER EXCISE TAX - IRC 48568(b) $614,608 $1,411,158 $1,437,008 $1.849,068 @200 3o
Z
EXCISE TAX ON ORGANIZATION MANAGER - [RC 4956(a)(2) $50000 _ __ __¢50000 959099——350000——:50'035—;
1Y)
TOTAL EXCISE TAXES UNDER IRC 4959 $628,932 $1,637 553 $1,667,847 $2,130,202 $372,630 “
; 0
T
]
o]
N
8

6vSBLCS 808
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Form 4080 Deparmment of the Treamury - Iorernal Revenue Service Symbols
Notice of Deficiency - Waiver TE/GERS:AD
Name, S5N ar EIN, and Address ﬂﬁ:xpnyﬁaj . :
Hemy H. Peters §75-42.0747 £7-641 Farrington Highwhy, Wai HI 96792
Kind of Tax - s S
Excise Copy to Autharizad Reprasertative
S&% Xanrsed Defciancy _
Increase in Tex Penaltics
December 31, 1995 S 62893z 8
Decomber 31, 1996 51,637 555 -0
December 31, 1997 ] 51,667,647 =0
Decembes 31, 18599 3 372630 o

Sez tho ttached explamation for the above daficiencies
Imum:mth:immdiﬂgmnndmﬂncﬁmnﬂh:d:ﬁdm:irsﬂnmninmaudpﬁwﬁﬂjm
above, plus any interest provided by law, ;

Your
Daze Sigmed
Spoose’s Signgmre,
If A Jointt Retumm -
Wes Flled — Data Signad
Taxpayer's -
_ Sign Here Dase Signed
Corporste
Name
Carporats > Dae Sigoed
Sign Here ’ == =
= Dgte Signed
Notes :
I yoo cinsent ' the assessment of the amounts shown i Jjomt renom, both you and ydir spouse must sign the
this waives, please sign ard retwn ft in order to limit the eriginal and duphicate of thi{ form. Sign your name
scunmulation of ingarest and expedite our bill v you. Your exacily a3 it appears on the {turn If you are acting

consent will not provent you from filing g claim for refund (afer vuder power of attorney fo1 § our spouse, you may sigs
you have paid the tax) if you later believe you are extitled to o &3 agent for him or ber.

reﬁ:md.ltwmuo:piwmusﬁmm:tdaumining,ifmry, For an agent or stiorne
that yoit owe addinonal tax; nor will it extend the time provided attoroey, a patwer of anoroc.
by law for eitber action. forum if a0t previcusly filed

IFyou later Slo » elaim aud the latermal Revense Serviee For & persan acting in s

disallows it, you may file nuit for refind in a district court or in > .
: . L Concerning Fidyciary Relatir
theUmwdStaxesClmCom,hnywwnotﬁleapmon jously filed

with the United States Tax Court, ' For a corporagion, eater the rame of the
Who Must Sign corporation followed by the 5zuanzre and tue of the
If this waiver is for auy year(s) for which you filed 2 officer(s) anthorized to sign.

IF you agrec, plcase sign one copy and return it keep the other copy for you:| records.
.Cat. No, 22650Y . Form 4089 (Rev. 1-83)



