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__SO WE'RE ALL COOL WITH "niggardly" NOW. 
______________UH ... AREN'T WE? 

______BY JAMES PONIEWOZIK | Last week, locking up the illiterate and hard-of-hearing vote, Washington Mayor Anthony Williams accepted ombudsman David Howard's resignation for having used the word "niggardly" (correctly, to mean "miserly") in front of co-workers, who misinterpreted it as related to "nigger." Naturally, editorial wags pounced on this savory, using it to advance agendas in venues from the Washington Post (municipal government is out of control) to the Wall Street Journal (PC morons are destroying civilization) to Britain's Guardian (here's what happens when you franchise the language). 

"It's like Ebonics," said New York Times op-ed columnist Frank Rich. "It's op-ed heaven." For his part, Rich made only passing reference to the scandal, in a Saturday column asking why Betty Currie, long assumed a non-negotiable GOP witness in the Senate trial of President Clinton, was passed over for Sidney Blumenthal, with uncharacteristically PC sensitivity on the part of a prosecutorial team including white-power motivational speaker Bob Barr. There was "no credible on-the-record explanation for this omission from the prosecutors," Rich wrote. "But the niggardly, not-for-attribution mutterings were clear enough: The 13 white men cowered at the prospect of throwing hardball questions at an African-American woman who might break into tears." 

At least, that's what Rich's column in the dead-tree Times said. But visitors to the Times' Web site Saturday morning found this D.C.-friendly version of the second sentence above: "But the not-for-attribution mutterings ..." 

Had "niggardly" been sanitized for the online readership -- on the same morning a Times editorial denounced Howard's ouster, yet? According to the Times, no. Rich says that, wanting to reference the D.C. controversy but constrained by a 700-word limit, he decided at the last minute to insert the hot potato as a shorthand. Rich phoned in the addition around 8:15 Friday night, but, said Rich Meislin, editor in chief of Times Electronic Media, the site apparently picked up the earlier draft. 

In any case, Rich's allusion and the mix-up showed that the Times is no more immune than D.C. City Hall to the "niggardly" fallout. In the Times' online forum, one reader (who says he saw Rich's column in print) posted Saturday morning, "Did you use the word 'niggardly' to make a point? To make a joke? To reinforce today's vocabulary word? I hope it is not a point of honor to defend the brave use of a word so easily misconstrued." 

By 1:10 p.m. Saturday, "niggardly" was silently restored to the Web site of record, mostly with the approbation of forum participants. Indeed, you could say D.C.'s phonics poster children handed the country a much-needed gift last week, an issue that opinion-makers right, left and center could universally agree on. But the defenders of the dictionary -- legion, and still queued up six abreast -- haven't acknowledged a couple of unpleasant, unspoken truths, the first and worst being that, losing the battle of public opinion, the "niggardly" bashers may already have won the war. 

Like it or not, the word is now radioactive; having defended it, no one can now use it -- especially in racially mixed company -- without raising the question of motives, which, however, few will dare voice. So odds are we'll lump it in with the actual epithets and, in our grand tradition of racial denial, clam up about it. In theory, you, I and the columnist next door will defend to the death our right to say "niggardly." But in practice, will we use it? Or will the caution linger in the back of our minds -- you do the rhyme, you do the time? (Even before the Washington incident, the Dallas Morning News had ixnayed the word after its use in a restaurant review raised ire.) 

Before we assure ourselves that we'll henceforth unflinchingly stand with this grand Norse word, we might note that, to describe niggardly's unfortunate sound-alike, "nigger," newspapers resorted to petticoat-lifting circumlocutions ("a racial epithet" in the Atlanta Journal and Constitution, "a slur" in the Detroit News, the "n-word" in the Los Angeles Times), needlessly giving the epithet tetragrammaton-like power rather than matter-of-factly using it as what it is -- an offensive word unfortunately central to this particular story. It's not a pleasant word to use; it shouldn't be. But in a situation like this whom do we serve by treating it like the name of God? 

Sure, the op-eds have had a jolly time positing what ridiculous proscription might be next ("spic-'n'-span"? "a chink in the armor"?). But when's the last time you've referred, say, to a "faggot" of wood (itself an innocuous word corrupted relatively recently)? Or, more to the point, the more alike-sounding and equally defensible "niggard"? The newspaper and magazine database Proquest Direct turns up nine references to the word in the past three years. Five are from the last week. The other four are in the wildly populist glossies Technology and Culture (in a footnote referring to another paper), Criticism (quoting Shakespeare), Studies in Philology (quoting Goldsmith) and Reason (ah, that would be Shakespeare again). If we do use "niggardly," for the foreseeable future, we're likely to use it to prove a point, like Rich. At the least, we're now in a situation where, at best, an editorial foul-up at the Times ends up looking like a bowdlerization. 

That sad fact is undergirded by another, which the near-unanimous stream of comment has passed over: There's an unfortunate grain of truth behind Howard's accusers' specious and probably politically motivated charges. That is, if "niggardly" wasn't a code word a week ago, they've at least partially made it one. Howard should never have resigned for using a word innocently and correctly. But what were the motivations of "chill10d," posting in the Times forum at 6:05 a.m. Saturday, who just happened to use "niggardly" -- linguistically correctly -- in connection with the two African-American principals in the Clinton investigation? You tell me: 

B. Curry [sic] got a pc pass because her testimony like that of all Clintonistas was niggardly with the truth. It is predictable that V. Jordan will have his opportunity to be equally niggardly in this regard. Witnesses? A woman (child), a negro, and a jew - very pc indeed! 

You can't say chill10d -- white, black or Klingon for all I know -- had racist motives. And you can't exactly not say it. (Maybe he or she adores the "Negroes.") The point is, God help you now if you so much as wonder. For every stupidity there is an equal and opposite stupidity. One: A man loses his job for having too large a vocabulary. Two: The idiots who oust him, ironically, give a few genuine racists cover to prove said idiots' point. You don't have to look long in newsgroups (from alt.politics.white-power: "Even O.J. conducts typical niggardly acts"), in chat rooms or around certain watercoolers to find people who would drop an obnoxious pun, just as Howard didn't -- all thanks to the city of Washington's grand celebration of ignorance. Any bets on how many newly vocab-enhanced pinheads somewhere in America asked black waitresses not to be "niggardly" with the coffee this week? 

Issues of race and language are never as straightforward as our unanimous editorial reactions make them. (Interestingly, the editorials have generally failed to note that Howard himself has been easier on Williams, telling the Washington Post, "It was my decision to resign and any criticism should be voiced to me. The mayor is unduly taking heat for this.") We can editorialize until doomsday, but you, I, the paper of record and its enlightened readership are caught in the same insane mire. 

Rich, meanwhile, says he won't hesitate to use the word again. Well, probably not. "It may become such a cliché to use that it's pointless," he said. "'Niggardly' may become the new 'At the end of the day,' making you want to run screaming from the room." Which might be a relief for all of us. Op-ed writers may salvage the situation yet by doing what they do best -- simplistically flogging an easy target until they exhaust the interest of readers of every race, color and creed. 
SALON | Feb. 2, 1999 

http://archive.salon.com/media/poni/1999/02/02poni.html 

Word Games
Trio's The N-Word investigates the history of America's most ambiguous racial slur.
By Dana Stevens
Updated Wednesday, July 7, 2004, at 2:50 PM PT 
The N-Word, a documentary by Todd Williams that premieres July 4 at 9 p.m. ET on the Trio network, opens with a striking montage in which the word "nigger," one of the most loaded sounds in the American language, is uttered over and over again, in tones ranging from affection to hatred, by everyone from The Jeffersons' Sherman Helmsley to rap entrepreneur Russell Simmons to a hooded Ku Klux Klansman. The strategy: to bring us face to face with our culture's ambivalent relation to the word through sheer exposure to it. A song by the spoken-word group the Watts Prophets repeats the word until it slowly transforms into "a gun, a gun, a gun." We hear Samuel L. Jackson, his voice dripping with irony, reading out such Oxford English Dictionary definitions as "nigger jockey" ("a gentleman that trades in niggers"), "nigger-stick" ("an officer's baton"), and "nigger heaven" ("the top gallery of a movie theater.") Yet later, Jackson embraces the use of the term in his own personal lexicon, announcing proudly: "I'm an actor, I'm a nice guy, but the first thing you need to know about me is I'm a nigger."

A clip from a Chris Rock standup routine outlines the debate about the word among African-Americans: "There's like a civil war going on among black people, and there's two sides: black people and niggers." Rock goes on to conclude that "the niggers have got to go," but many of The N-Word's interviewees would disagree, insisting, for example, on the key difference between the racial slur ("nigger") and the hip-hop endearment ("nigga"). At times, the controversy about the N-word appears to divide along lines of generation or class: Actor and rapper Ice Cube scoffs at the idea of "some bourgie black man or woman telling us we shouldn't use the word because of its history." But just as suddenly, another rapper of Cube's generation makes the opposite argument. Chuck D. of Public Enemy (who will also be serving as guest programmer on Trio this week) questions the efficacy of hip-hop attempts to re-appropriate the term: "Black people didn't invent 'nigger.' It was thrown at us, and us accepting it is like someone just catching garbage and lovin' it."

"No one could use the word more beautifully than Richard Pryor," observes Whoopi Goldberg, amid a series of moving tributes to Pryor's huge influence among black artists. ("He is poet, he is genius, he is storyteller, he is language, he is everything," observes playwright George Wolfe.) But The N-Word's emotional centerpiece has to be the anecdotes in which interviewees recall their own first experience with the word. Harvard professor Alvin Poussaint recounts how, at the age of 9, he was sent to a convalescent facility for children with rheumatic fever. As the only black child there, he was teased so mercilessly he finally went crying to the head nurse, saying, "The other kids are calling me a nigger." After a  pause, she replied, "Well, aren't you a nigger?" Before you catch the fireworks displays this Fourth of July, take an hour to check out this smart and lively discussion of America's most explosive word. 

http://www.slate.com/id/2103077

The N-word, Jefferson Community College teacher Ken Hardy wanted to teach a class on taboo words. He said one and lost his job.  By Chris Colin 
- - - - - - - - - - 

November 08, 1999 | In July 1998, a white professor said "nigger" before a classroom of white and black college students. By the end of the month he had lost his job. 

It seemed like a normal enough day in Ken Hardy's introduction to interpersonal communication class at Jefferson Community College in Louisville, Ky. The adjunct professor had wanted to talk about taboo words and their historical evolution. How did they work to support dominant paradigms? he asked his class. How did ordinary words take on the taint of the taboo? The students seemed engaged, rattling off a list of slurs that have traditionally oppressed marginalized groups: "girl," "lady," "faggot," "bitch." 

Then a student said the word "nigger" and Hardy, in taking up the conversational thread, repeated it. In what ways, he wondered, did the word offend? On which linguistic and social levels did its disparagement work? For Hardy, the class was going very well. Not only had he launched a lively discussion -- with almost 100 percent participation -- but they were attacking a "philosophically challenging" topic as well. 

But first-year transfer student Julia Pierre found the earnest discussion of language quite beside the point. Pierre, one of nine blacks in the 22-student class, didn't want to hear the word "nigger," regardless of the context. She said so, and the effects were devastating. 

In an era marked by distended political sensitivities and their assorted backlashes, this eruption over a single word, uttered dispassionately in the name of education, seems to perfectly embody the absurdist apogee of the academic culture wars. What has become of higher education when the anti-racist college teachers who are in the very midst of teaching anti-racist lessons get fired for racism? Hardy, after all, boasts a long history of civil rights activism. Is infighting among the enlightened dividing the left to death? 

During Hardy's class, students tried to ward off this ideological demon; when Pierre voiced her complaint, they reeled. Both white and black students jumped on her: "Don't be stupid," said one student. 

"Can't you see what we're talking about here?" asked another. 

Hardy hastened to Pierre's defense -- perhaps, he offered, certain words can't ever be uttered, even in the context of their very analysis. Could some words possess such power that even cool academic discourse can't accommodate them? 

But the damage had been done and during a break in the class that day, Pierre approached Hardy and requested that he stop using the offensive word. Hardy defended the merits of the discussion but gave Pierre the option of sitting the rest of the class out. Pierre objected. 

A few days later she reiterated her disapproval in a letter to Hardy and took her beef to the Rev. Louis Coleman, a famously outspoken Louisville justice crusader. Founder of the Justice Resource Center, Coleman is the self-appointed investigator of many of the city's civil rights complaints. In matters involving alleged racism, he has a reputation for going for the jugular. And true to his calling, Coleman communicated Pierre's complaints to JCC's president. 

"We asked him to look into the matter," says Coleman mildly, claiming that he can't remember details of the conversation. 

On July 21, five days after the lecture, Hardy found himself in the dean's office being grilled about Pierre's complaints. According to Hardy, Pam Besser, acting dean of academic affairs and his interrogator, acted "argumentative and combative." William Lites, the humanities division chairman, who also attended the meeting, agreed that she was "antagonistic, confrontational and abrupt." 

Less than a month after that, Besser left a message on Hardy's machine informing him that, after more than three years at Jefferson, he had no job that fall. Hardy sued on the basis that the school had deprived him of his First Amendment rights. 

Lites' characterization of the meeting with Besser appears in the Sept. 3 affidavit he filed for Hardy's suit. Hardy, having been denied a position in the spring 1999 term as well, gathered evidence for his suspicion that the "N-word" incident had fueled his dismissal. In his affidavit, Lites claims that Besser had mentioned in the meeting that a "prominent citizen" was involved in the matter. Lites also contends that Besser said enrollment was down at the school and JCC couldn't afford to alienate the black community. "If you were not a white male," he recalls Besser telling Hardy, "this would not be an issue." 

Claiming the school deprived him of his constitutional rights, he brought the case to federal court. The school responded with a motion to dismiss on the basis of sovereign immunity -- as an entity of the state, it argued, the school enjoys an exemption from lawsuits. Hardy, now with the support of the American Federation of Teachers, has since countered this motion. He expects to find out over the next month or two whether the case will be heard. 

The tale plays like a teaching parable for both sides. For Coleman and Pierre, the lesson is that no teacher, black or white, should be allowed to say "nigger" in a classroom. 

What about when a teacher is trying to get to the bottom of the hatred the word contains? "Doesn't matter," Coleman says. "I think a teacher ought to be fired for that." 

"I have never encountered a professor who felt comfortable using that word," says Pierre, who has since transferred to another school. (Her transfer, she claims, has nothing to do with the Hardy incident.) 

But for Hardy, such in-class censorship does more than defile our constitutional rights; it plays havoc with academic freedom as well. 

Current humanities department chairman Tom Sabetta agrees. "If we're not free to expound on these issues," he says, "we can't do our job ... If these things can't be discussed in the classroom, where should they be discussed?" 

According to both Sabetta and Hardy, the faculty stands behind Hardy. Unlike so many of the free-speech debates that periodically sweep the headlines, this one did not emerge from a Klan march or a white-supremacy rally. Even Coleman is reluctant to identify Hardy as a racist. 

"I think he was probably trying to convey that these negative words are used, or something," he concedes. "What he failed to realize is that there are different levels of tolerance for racial slurs. This lady had zero tolerance." 

Ken Hardy "is highly liberal, socially active ... and [received] one of the best educations of our faculty," Sabetta says. "He's always been very sensitive." 

In his affidavit, Hardy reports having marched alongside former Black Panther Party chairman Bobby Seale and attended anti-Ku Klux Klan rallies. 

The fact that Hardy's intentions didn't matter throws an interesting spin on his language lecture. What someone means, it appears, can be irrelevant to communication. In the time since his dismissal (technically speaking, it was the absence of a contract renewal), the teacher has had plenty of time to reflect on what, exactly, "nigger" communicates. 

"There seems to be some kind of mystification of the word itself," he says. "I was trying to demystify it, but ... maybe it's so mystical that the speaking of it holds a kind of curse. In invoking it, the demon is let loose." 

David MacGregor, from the Center for Applied Linguistics in Washington, agrees that such sociolinguistic curses do develop from time to time. He cites early Germanic languages in which the word for bear was unpronounceable. "Bears had this mystic power," he says. "Just invoking the name became so dangerous that people began saying 'brown one' instead. Words get replaced." 

Indeed, Coleman claims he has no objection to "the N-word" as a replacement for "nigger." But since both terms appear to refer to the same idea, how can they carry such different meanings? 

"The linguistic theory [of both terms referring to the same thing] ignores the emotional content of the word," explains professor Gary Orfield, co-director of Harvard Law School's Civil Rights Project. "There are multiple levels to the communication; there are a lot of different terms for sexual intercourse, and though the idea is the same, the emotional impact varies." 

The reverend acknowledges that "nigger," when spoken in certain instances, bears no more hateful an intent than "the N-word." Still, he insists, this is beside the point. 

Stanford's John Rickford, the Martin Luther King Jr. centennial professor of linguistics, agrees that sometimes good intentions can't take the sting out of the N-word. "For African-Americans, this is probably the most explosive word there is," he says. Hardy "seems to have set the context for a reasonable conversation, but ... I, personally, would probably have been content to use 'the N-word.' It seems you can achieve the same effect." 

Rickford, MacGregor and Orfield, perhaps surprisingly, equivocate when it comes to condemning either side. Though all expressed their concern that Hardy's dismissal was inappropriate (if it indeed occurred for the reasons he believes), they're reluctant to make him a martyr. 

"I don't know what it means to 'demystify,'" Orfield says, wondering about Hardy's methods. "If you repeat a word a thousand times until it deadens the nerve endings in your audience, that's not education. That's anesthesiology." 

And Rickford says not to underestimate the importance of sensitive pedagogy, if only for practical reasons. "Let's say you're trying to have a conversation and meanwhile you're standing on the person's foot. If you don't take your foot off, it's unlikely that you'll achieve the larger goals of your conversation." 

The ultimate irony is that another potentially edifying discussion might get silenced. Despite Besser's tense meeting with Hardy and Lites, the school maintains that Hardy's dismissal was simply a matter of finances. Consequently, its defense in the suit won't touch the issue of academic freedom unless it has to. Although JCC administrators did not reply to repeated requests for interviews, JCC lawyer Clint McTyeire made it clear that even if Hardy's exercise of the First Amendment was a cause of his dismissal, uttering the word "nigger" is not a constitutional right. 

"The speech at issue here is not protected by the First Amendment. It's an internal matter," McTyeire said. "But then that's not what happened here ... The speech involved had nothing to do with the non-renewal of [Hardy's] contract." 

Under current JCC policy, non-tenured teachers must fill their classes in order to keep their jobs. Those that have high enrollment numbers stand the best chance of being rehired. But even this explanation doesn't hold water in Hardy's case. 

"As of May of 1998," Hardy says, "I had been scheduled ... to teach three sections at JCC in the fall, one of which at that time, already had 11 students enrolled." 

"It's a strange situation," Sabetta agrees. "Up to that time, Ken Hardy was getting as many classes as he wanted. Then he has some problems and he's never hired back ... It's all very convenient." 

This convenience hasn't been addressed by the school, despite what Sabetta calls an almost unanimous perplexity among its teachers. The administration, he claims, has never approached the faculty with any explanation. "Don't ask," he has been told whenever he tried to get to the bottom of things. 

Does Coleman believe he got Hardy fired? "I don't know," he says casually. At first he had to be reminded of who Hardy was. He never attempted to speak with the teacher himself. And since then, he has moved on to other battles. "I get 15-16 complaints a day," he explains. "We are very race-conscious here in this Southern city." 

Pierre herself claims that while she "wouldn't change anything," she had no interest in getting Hardy fired. "I never requested that he lose any type of employment," she says. "A few days [after the July 16 class], he stopped saying it and began using 'the N-word' instead. I felt satisfied." 

As the court decides what to make of JCC's move to dismiss the case, Hardy busies himself on the other side of the teacher's desk. Though he remains hopeful about teaching again one day, the former professor enrolled in law school this fall. 

"It's a real loss," Sabetta says. 

The loss, according to some of Hardy's supporters, extends to the entire academic community. The former professor's dismissal, they say, registers as a blow to teachers everywhere -- and consequently to the pursuit of knowledge. As former Chief Justice Earl Warren stated in his historic defense of academic freedom, in the absence of free inquiry, "our society will stagnate and die." 

http://dir.salon.com/books/it/1999/11/08/nword/index.html?sid=407702
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The N word By Charles Taylor
Jan. 22, 2002 | "I am addressing the contention that the presence of nigger alone is sufficient to taint ... any ... text. I am addressing those who contend that nigger has no proper place in American culture and those who desire to erase the N-word totally, without qualification, from the cultural landscape. I am addressing parents who, in numerous locales, have demanded the removal of 'Huckleberry Finn' from syllabi solely on the basis of the presence of the N-word -- without having read the novel themselves, without having investigated the way in which it is being explored in class, and without considering the possibilities opened by the close study of a text that confronts so dramatically the ugliness of slavery and racism. I am addressing the eradicationists who, on grounds of racial indecency, would presumably want to bowdlerize or censor poems such as Carl Sandburg's 'Nigger Lover,' stories such as Theodore Dreiser's 'Nigger Jeff,' Claude McKay's 'Nigger Lover,' or Henry Dumas's 'Double Nigger,' plays such as Ed Bullins' 'The Electronic Nigger,' and novels such as Gil-Scott Heron's 'The Nigger Factory.'" 

And why stop there? To the list that Randall Kennedy provides in his new book "Nigger: The Strange Career of a Troublesome Word," you could add Joseph Conrad's "The 'Nigger' of the Narcissus," Dick Gregory's autobiography "Nigger" (with its touching dedication to his dead mother, "If you ever hear the word 'nigger' again, remember, they're advertising my book"), the stand-up comedy of Richard Pryor or any historically accurate discussion of racism or the civil rights movement. 

I ran into an example of the eradicationism that Randall Kennedy talks about recently when I reviewed "Reaching for Glory," the second volume of conversations LBJ taped in the White House, for the Sunday book section of a New York daily. I had quoted a speech the president made at a 1964 New Orleans fund-raiser, an excoriating attack on the segregationist Southern Democrats who unfailingly appealed to racism in every election. 

LBJ told the story of a Democratic senator who said to him that his "poor state" hadn't heard a truly Democratic speech in 30 years. "All they ever hear at election time," the president said, "is nigger, nigger, nigger!" The speech was reported in every major newspaper the next day. Mary McGrory, the leading liberal columnist of the day, said it was the most moving speech LBJ had ever made. Thirty-seven years later, I was unable to quote it in a major newspaper. It wasn't my editor's call but that of a higher-up who has decreed that the word will never appear in that paper -- even, it seems, when quoting a presidential speech. 

It didn't matter that the ugliness of "nigger" was precisely LBJ's point. Such blanket refusals to print "nigger" simply eradicate context and intent. You can't argue with that kind of nonthought. When it comes to this sort of cleaning up of history, the result is, of course, to erase history itself, and thus our ability to learn anything from it. But there's a problem. How do you defend "nigger"? 

To say that a white person couldn't have written this book is not to insult the fine, perspicacious job Randall Kennedy, a member of the Harvard Law School faculty, has done here, or to suggest that he might be replaceable. Whites mostly use "nigger" as either a racist epithet or when describing racist attitudes. We can't use it in all the ways that black people can, as the sort of insult people make against their own (in "Ali," Giancarlo Esposito, playing Cassius Clay, Sr., refers to the Nation of Islam as a bunch of "bowtie-wearin', Arab-talkin' niggers"), as an expression of affection, as a joshing taunt, as a subversive appropriation of a word that still retains its power to wound. (Kennedy recalls Tupac Shakur's telling him that "nigga" stood for "Never Ignorant, Gets Goals Accomplished.") 

Kennedy quotes Helen Jackson Lee's autobiography "Nigger in the Window," in which Lee writes of her Cousin Bea, who "had a hundred different ways of saying nigger ... it could be opened like an umbrella to cover a dozen different moods, or stretched like a rubber band to wrap up our family with other colored families ... Nigger was a piece-of-clay word that you could shape ... to express your feelings." 

Kennedy doesn't entertain the romantic notion that the word can be completely defanged, that to make it commonplace would be to deprive it of its power. (For one thing, except when quoting, he refuses to soften the word into "nigga.") Kennedy includes the still-vivid memories of such people as Michael Jordan, Tiger Woods, August Wilson and Branford Marsalis of how the word was used to wound them. He writes of the way "nigger" has been used to powerful effect in African-American literature in the autobiographies of Harriet Jacobs and Frederick Douglass, and in Richard Wright's "The Ethics of Living Jim Crow." 

Kennedy notes that both Harry Truman and Lyndon Johnson used the word, but also that Truman desegregated the armed forces and that Johnson secured the passage of the Civil Rights Act, the Voting Rights Act and the Fair Housing Act, as well as appointing Thurgood Marshall (for whom Kennedy clerked) to the Supreme Court. He knows, to borrow a phrase from Jesse Jackson, to attribute their use of "nigger" to their heads and not their hearts. And Kennedy notes a host of white writers who have used the word, a list that encompasses not just Mark Twain and Harriet Beecher Stowe but Eugene O'Neill, Joyce Carol Oates, E.L. Doctorow and Carl Van Vechten, whose novel "Nigger Heaven" is credited as one of the high points of the Harlem Renaissance. 

Kennedy argues that our skittishness about "nigger" runs the risk of fetishizing it. In all the coverage of Mark Furhman's testimony during the O.J. Simpson trial, there was something infantilizing about the constant use of the euphemism "the N-word," as if to report accurately what Fuhrman said were the same as endorsing it. Take such squeamishness a little further and you have the shameful attack on David Howard, the white director of a Washington D.C. municipal agency who told his staff that, in light of budget cutbacks, he would have to be "niggardly" with funds. An uproar followed that resulted in Howard's resignation, which was accepted by Mayor Anthony Williams on the grounds that Howard had shown poor judgment. 

Even some of the commentators who admitted that they knew that "niggardly" has no relation to "nigger" (the origins of the first word predate those of "nigger" by about 300 years) still condemned Howard. They were answered by the columnist Tony Snow, who wrote, "David Howard got fired because some people in public employ were morons who a) didn't know the meaning of the word 'niggardly' b) didn't know how to use a dictionary to discover the word's meaning and c) actually demanded that he apologize for their ignorance." 

There was a similar protest about a University of Wisconsin at Madison professor who used "niggardly" during a Chaucer class -- this time the complaint came from a student to whom the professor had explained the word's origins. And a professor at Jefferson Community College in Louisville was dismissed because of the lone protest of one black student (out of nine in class of 22) upset by the professor's inclusion of "nigger" in a class discussion on taboo words. 

These are examples of stupidity masquerading as sensitivity. In one sense, though, as even the professor in the Louisville case acknowledged, that sole protesting student had a point. "Nigger" is an enormously loaded word, and there's cause for worry when it's divorced from its potential to hurt (that doesn't, however, mean that hurt feelings should trump intellectual inquiry). 

The irony, though, of the word's reemergence is that it's largely due to its use among African-Americans, particularly comics and hip-hoppers. Kennedy writes that the word was taboo for most of the prominent black comics of the '60s -- people like Godfrey Cambridge, Dick Gregory, Nipsey Russell and the great Moms Mabley. Not that those comics didn't address racism or the battering it inflicted on black self-image. But it took Richard Pryor to make public the shared secret of the word's use among blacks. 

"He seemed racially unconcerned," Kennedy writes of Pryor, "with deferring to any social conventions, particularly those that accepted black comedians as clowns but rejected them as satirists." That Pryor, as Kennedy notes, performed before mixed-race audiences made his gambit even more daring. It may be hard to remember now, but Pryor's performances were often initially very discomforting if you happened to be white. That's not just because he brought black hostility to whites onstage ("this is my favorite part of the show -- when the white people come back and find out niggers have taken their seats") but because he was offering up black rage and at the same time wasn't afraid to make fun of it. 

If you were white, it wasn't uncommon to react with a nervous titter, wondering if it was appropriate to laugh. And yet such was Pryor's artistry that, in the course of his performance, those fears and taboos melted away, if not uniting audiences, then at least making them realize they were united in their preconceptions. 

Arguably, Chris Rock has gone even further. Kennedy quotes at length from Rock's incendiary routine that begins "I love black people, but I hate niggers ... You can't do anything without some ignorant-ass niggers fucking it up." Anticipating charges that he shouldn't air his people's dirty laundry, Rock mocks blacks who say, "The media has distorted our image to make us look bad." To which he answers, "Do you think I've got three guns in my house because the media's outside my door trying to bust in?" 

The problem is, once that door is opened, it can't be closed. Bill Cosby (whose brilliant '60s routines of family life did much to make whites and blacks understand what they had in common, and who should be honored for it) has objected vociferously to black comics' use of "nigger," saying it reinforces the worst image of blacks. (Pryor once advised Eddie Murphy to answer Cosby's criticisms by saying, "Tell Bill to have a Coke and a smile and shut the fuck up.") And the word has become common usage among far less talented comics. Murphy himself confronted his own contribution to that dubious legacy (exemplified by HBO's "Def Comedy Jam") in "The Nutty Professor," where we see a performance by a comedian (played by the black comic Dave Chapelle) that is the worst kind of minstrelsy. 

Kennedy describes a sketch on one of Rock's CDs in which a white man who approaches Rock to compliment him on the critical things he says about blacks receives a punch in the mouth. "Rock's message is clear," Kennedy writes; "white people cannot rightly say about blacks some of the things that blacks themselves say about blacks." 

That may be a double standard, but it's not one that violates the basic commonsense principle that context is everything. And it's a double standard we all abide by: "Just as a son is privileged to address his mother in ways that outsiders cannot (at least not in the son's presence), so, too, is a member of a race privileged to address his racial kin in ways proscribed to others." Even Pryor, at the end of "Live on the Sunset Strip," tells us he doesn't want to use "nigger" anymore, and especially doesn't want to hear it from "hip white people" telling "nigger jokes" (presumably in the same way that white hipsters made "spade" acceptable parlance in the '60s). 

So, as schoolmarmish as he sounds, Cosby has a point about the new acceptability of the word. And hip-hop deserves as much blame or credit for that change as stand-up comedy does. Despite its huge audience among white teens, hip-hop is created largely by and for a black audience, and it often seems to want to harden racial divisions. I confess to wincing at times when I hear the word employed in hip-hop even though I rarely do when I hear blacks use "nigger" as a greeting or a good-natured barb. (That could be because I'm an occasional listener and hardly as immersed in the sound as I have been with other kinds of pop.) In his recent shamefully overlooked book on minstrel performers, "Where Dead Voices Gather," Nick Tosches says, "Examining the polar temperaments of minstrelsy and rap, it is clear that the latter has grown inevitably from the former; that, polar as they are, it is the shared umbilicus of fantasy that sustains and unites them ... Is an exaggerated pretense of being bad, dangerous, and lawless anything more than a variation on the exaggerated pretense of being benign, comical, docile?" 

"Nigger" is, above all, an argument for the restoration of context and intent in judging uses of the word. Kennedy isn't just a good, clear writer, he's possessed of the uncommon virtue of common sense. That's particularly evident when he's writing on legal challenges involving the use of "nigger." Kennedy abhors things like campus speech codes, but he does allow that the word can create a hostile work environment and believes employers should be held liable for such. But in every instance he cites, whether it's a legal case or not, he makes common sense his standard. 

By far the most intriguing such case that Kennedy writes about is a 1988 incident in Arkansas where a white high school teacher, fed up with her all-black class misbehaving, said, "I think you're trying to make me think you're a bunch of poor, dumb niggers, and I don't think that" [emphasis added]. Parents demanded her ouster, and the school board demanded her resignation, which she gave. Except that 124 out of 147 of the school's students (all but two of them black) signed a petition asking the school board to give the woman a second chance. 

Clearly, the students could see that her remark, ill-chosen as it was, was not an expression of bigotry but of frustration. Had she really thought them "poor, dumb niggers," she wouldn't have added "and I don't think that." Kennedy calls the students' actions "a sensible and humane response," and continues, "The offer of a second chance ought not to be automatic but should instead hinge on such variables as the nature of the offender's position and the purpose behind his or her remark." 

If there's a weakness to the book it's that, occasionally, Kennedy is a bit shaky as a cultural critic. When Kennedy notes, of "Huckleberry Finn," that "perceptive commentators have questioned its literary merits," he unfortunately cites Jane Smiley's hapless Harper's essay on the book, a singular piece of idiocy passing itself off as criticism. You might say that anyone too dumb to see that "Huckleberry Finn" is a profoundly anti-racist novel has already displayed stupidity enough for a lifetime. Smiley (whose previous literary judgments had included professing that, as a woman, she felt excluded from "King Lear") went further, holding up "Uncle Tom's Cabin" as a far superior book. 

And Kennedy seems off to me in his recounting of the brouhaha over a flattering Boston Magazine profile of Henry Louis Gates, Jr. (who holds the humanities chair in Afro-American studies at Harvard) that was trumpeted on the magazine's cover with the legend "Head Negro in Charge." Kennedy rightly notes that the phrase is a "softened" version of the black saying "Head Nigger in Charge," and that's the problem. (Imagine Boston Magazine publishing a profile of Colin Powell with the headline "House Negro.") This is, I think, the one place in the book where Kennedy's insistence on context fails him. "Boston" is marketed to and read by a largely white, urban and suburban-urban audience. Now, you can't blame the magazine if an audience fails to get an intended irony, but I lived in Boston at the time and nothing I saw of then-editor Craig Unger's public defense of the headline gave any indication that he saw the irony or even the potential offensiveness of it. 

But I'm sure Kennedy would forgive me for calling these niggling flaws. Kennedy's argument that "nigger" has far too complex a history, far too many uses, to ever have just one meaning makes his book an implicit plea not to limit the richness of African-American vernacular. There have been other controversies over that heritage in recent years, most notably in the arguments over Ebonics. The most sensible response came from Stanley Crouch, who argued that of course Ebonics exist and no, they shouldn't be taught. 

Crouch said that black vernacular derives its richness in relation to traditional English and that its invention and humor could only be appreciated by someone who knows what it's riffing on to begin with. (That's an appropriate argument coming from someone who's written so well about jazz. It's like saying you have to know "Someday My Prince Will Come" or "My Favorite Things" to appreciate the changes Miles Davis and John Coltrane wrought on them.) And "nigger" is part of that heritage; the comedy of Richard Pryor, to cite one example, would be unthinkable without it. The power of "Nigger" is that Kennedy writes fully of the word, neither condemning its every use nor fantasizing that it can ever become solely a means of empowerment. The word "nigger," in all its uses, will always be with us. The book "Nigger," for the pleasures of its clarity of thought and prose, deserves to be, too. 

http://archive.salon.com/books/feature/2002/01/22/kennedy/
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Killing the messenger
William Harvey discovered the limits of free speech when he paraded a block away from ground zero with a poster of Osama bin Laden.

- - - - - - - - - - - -
By Christopher Ketcham
April 8, 2002  |  The crowd surrounded William Harvey. They cursed him, they told him to get the fuck out -- about 20 men and women on a street where you could smell the rubble of the fallen towers. The disaster was just a block away. William Harvey did not move. He held a sign that showed a picture of the World Trade Center and the face of Osama bin Laden hovering, superimposed. Harvey tried to hand out leaflets. He told the crowd: "America is getting paid back for what it's doing to Islamic countries." 

"Fuck this guy, lock that fucking guy up before I kill him!" yelled one man, and a chorus of obscenity followed. Their faces turned ugly, and still William Harvey stood his ground, even as the crowd swelled to over 60 people and spilled into the street. Traffic came to a halt; horns blared, sirens sounded. The police showed up, elbowed in, surveyed the situation and arrested the offending parties -- William Harvey and his leaflets. Incredibly, Harvey was charged with disorderly conduct, though he apparently did nothing more than speak his mind. 

That was Oct. 4, 2001, when the wounds from Sept. 11 were still fresh. Harvey now faces a criminal trial in Manhattan because he pissed off a lot of freedom-loving people who didn't like the fact that he had the freedom to speak his mind. Of course, the case should have been thrown out immediately on free speech grounds, but in the post-9/11 bizarro world, patriotism trumps the First Amendment. 

Consider the 9/11-inflected opinion of the judge who struck down Harvey's motion to dismiss in mid-February. "The defendant chose to disseminate his message at a location near Ground Zero at a time shortly after Sept. 11," wrote Judge Neil Ross of the Criminal Court of the City of New York. "[A]t the very least, he was aware of and consciously disregarded a substantial and unjustifiable risk that public inconvenience, annoyance or alarm would result." 

Judge Ross then went on to stretch himself very thin. He argued that the charge of disorderly conduct is generally defined by "the reaction which speech engenders, not the content of the speech. The angry, threatening of the large crowd that stopped to read this defendant's message" created a volatile situation. This is a ridiculous line, and it upholds the patently unconstitutional argument known as the "hecklers veto." If someone doesn't like what you're saying, and commits a crime as a result, your speech is liable and you go to jail. 

Not surprisingly, free speech advocates are rallying to Harvey's cause. "The Harvey case is a threat to the First Amendment and it cannot be allowed to stand," says Donna Lieberman, executive director of the New York Civil Liberties Union. "It's wrong in the law, it's wrong in the precedent and it defies logic. It would rewrite unpopular speech out of the Constitution." 

If Harvey wants to howl on the street corner that we're forcing Islamic countries to eat pork on the sly, then that's his American prerogative. Perhaps Harvey is a man of deep principle; arguably he has a good point about U.S. policy in the Middle East. Whatever his motives -- which we should learn more about once his trial begins on April 25 -- you have to laud him for the sheer ballsiness of his caper, for his willingness to test the strength of one of our Constitution's core principles. 

"This could be a historic case," says Lieberman, "in that here is a court pandering to a politically correct line and popular pressure." 

Harvey's attorney, Thomas O'Brien of the Legal Aid Society, says there is clear legal precedent that will vindicate his client. "The key decision," says O'Brien, "is the Terminiello vs. Chicago case of 1949, which is to free speech what the Pentagon Papers case was to freedom of the press." 

In 1946, Arthur Terminiello, a defrocked Catholic priest and devotee of a notorious anti-Semite, stood before the Christian Veterans Hall in Chicago, which was located in a heavily Jewish neighborhood. Terminiello had heinous things to say. He denounced the Jews and Communists and Democrats who were trying to destroy America. He praised Hitler: The "Communistic Jews" are the problem, he said, and Hitler had the solution. 

This came just after tens of thousands of Americans had put their lives down to topple Hitler; millions of Jews had been slaughtered by the Nazi regime, and here was this creepy priest siding with the German madman. It was no surprise that a crowd of Jewish protesters gathered outside the Veterans Hall, howling and surging, throwing bricks through windows, trying to break into the auditorium, tearing the clothes off those who dared to enter to hear Terminiello speak. 

"Terminiello was arrested," says O'Brien, "and he got a conviction of disorderly conduct, which was a statute pretty similar to the one we have here. But the Supreme Court reversed. The idea is that speech is provocative and produces unrest -- that's the heart of free speech." 

Ironically, in the 1960s, the Terminiello decision was cited in the major Supreme Court reversals on behalf of civil rights demonstrators in the South -- Cox vs. Louisiana and Edwards vs. South Carolina. In those cases, peaceful demonstrators were arrested for inflaming the crowd that gathered. But the language of the Terminiello ruling was clear -- speech is supposed to provoke disturbance. 

It's language that should be held dear in these times when grim and ugly government spokesmen (in this case, White House press secretary Ari Fleischer) are telling us to "watch what you say"; Attorney General John Ashcroft, our highest lawman, testifies before Congress that "those who scare peace-loving people with phantoms of lost liberty ... only aid terrorists." 

Ashcroft's bunkum stands in sharp contrast to the majority opinion in Terminiello vs. Chicago, written by the great Justice William O. Douglas, who would go on to serve the court for 37 years,longer than any other justice in history. 

"The vitality of civil and political institutions in our society depends on free discussion," Douglas wrote. "It is only through free debate and free exchange of ideas that government remains responsive to the will of the people and peaceful change is effected." 

Douglas begins with the obvious, but he goes on to make a frank challenge to the American people, and one is tempted to let out whoops as his argument crescendos. "Accordingly, a function of free speech under our system of government is to invite dispute," he wrote. "It may indeed best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger." 

As for the thorny legal thicket of how to define disorderly conduct, the conclusion in Terminiello vs. Chicago is clear, and the precedent it sets should send People vs. Harvey out the window and into the dumpster. Free speech, wrote Douglas, "may strike at prejudices and preconceptions and have profound unsettling effects as it presses for acceptance of an idea. That is why freedom of speech, though not absolute, is nevertheless protected against censorship or punishment, unless shown likely to produce a clear and present danger of a serious substantive evil that rises far above public inconvenience, annoyance or unrest." 

Speech is battle, and the First Amendment is designed to help keep the playing field level. To test the right to free speech, William Harvey was right to choose the venue he did, as distasteful as this may seem to some. Free speech is tested where people will glower or cry out or scream in hatred at what they hear. That is where free speech becomes sacrosanct.

http://www.salon.com/news/feature/2002/04/08/harvey/index.html
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	Churchill: Class clown


File Ward Churchill under "Annoying Blowhards Who Have Come To Embody Important Policy Questions." One couldn't unearth a less attractive poster boy for free-speech rights in academia. Churchill may be fired from his faculty position at the University of Colorado for having written and spoken some of the most moronic nonsense ever to emanate from the mouth of an alleged academic. But he shouldn't be punished for being a hack. The folks who hired him should. 

Shortly after Sept. 11, Churchill authored an essay, "Some People Push Back: On the Justice of Roosting Chickens," in which, among other things, he suggested that everyone who died in the Twin Towers that day were "little Eichmanns"—mindless capitalist functionaries somehow deserving of their fate. (Churchill has since stated that the janitors, children, and firemen who died should probably have been excluded from that charge.) He celebrated the 9/11 terrorists as freedom fighters. The essay is pretty much a sophomoric rant, intended solely to shock, and indistinguishable in kind and in tone from some of his earlier "scholarship," including this nonsense on the Jewish plot to claim "exclusive rights" to the Holocaust, which is, in turn, based on this drivel, lauded in some circles as groundbreaking political theory. 

Now, nobody at the University of Colorado seems to have much minded that Churchill's footnotes often took the form of creative exaggerations and omissions, or that his trite little analogies to all-things-Nazi is a rhetorical device most of us outgrew in the third grade. Indeed, Churchill—who holds only a Masters Degree from Sangaman State University—is a tenured professor and was, until he resigned earlier this week, the esteemed head of the university's Ethnic Studies Department. 

What changed over the past week has nothing to do with Churchill's scholarship or comments, or even with his increasingly dubious claims of Native American ancestry. What changed was that Churchill was invited to give a speech at Hamilton College—a small liberal arts university in upstate New York—on "The Limits of Dissent." What changed was that someone on the faculty at Hamilton Googled Churchill and reasonably felt his "little Eichmann" remarks were offensive. What changed was that the governor of New York called him a "bigoted terrorist supporter," and the perennially classy Bill O'Reilly posted the address of Hamilton College President Joan Hinde Stewart on his show. The predictable flood of death threats she received convinced her to cancel the speech—for fear of student safety at the event. 

And suddenly, Ward Churchill is a household name. Garnering a hero's welcome back in Colorado this week, Churchill deliberately taunted both Colorado Gov. Bill Owens, who's called for his termination, and the school's board of regents, who have opened an emergency 30-day review period in which to determine whether he can legally be fired. 

But fired for what, exactly? 

For making Bill O'Reilly mad? For irking the Wall Street Journal's editorial writers? For embarrassing the governor of Colorado?

If academic tenure means anything at all, it means professors must be allowed to say and write what they choose without fearing removal by popular referendum. That's why the decision to grant someone tenure must be taken so seriously in the first place. One hundred percent of the blame for the Churchill debacle rests with the University of Colorado's board of regents that hired, granted tenure to, and promoted an individual whose scholarship and personal qualifications are now, and must always have been, in serious question. Churchill's silly notions have been in the public domain for years. Firing him only now suggests that Bill O'Reilly, as opposed to his faculty peers, gets the deciding vote on who is allowed to teach our young people.

Churchill's 9/11 comments were patently offensive. But they were not hate speech, they were not treason, and they were not in any sense a call to imminent violence on the part of his listeners. Read in context, his words are the purest form of political speech. Does that mean students have to take his classes? No. Does it mean any university needs to invite him to speak or even hire him in the first place? No. But does it mean that the governor or the board of regents are entitled to remove him now, simply because some "taxpayer money" goes to pay his salary? No. That would make virtually every professorship in the land subject to a heckler's veto.

A few years ago I wrote a piece about the kinds of violent protest witnessed at Hamilton last week—suggesting that when students or community members block an unpopular speaker through riots or death threats, it is they, rather than the speaker, who have crossed the line from protected speech to assault. We've become so persuaded that college students' fragile political sensibilities trump both academic rigor and open discourse that when they silence unpopular ideas through protest or threats of violence, we treat it as their sacred right. 

Virtually everyone who has called for Churchill's removal makes the same argument: "What if it was your son/husband/mother killed in the towers?" But that is not an argument for suppressing speech—particularly on college campuses and particularly at a forum ostensibly testing the "limits of dissent." It's an argument for making all political discourse conform to the sensibilities of the most fragile victim. It's an argument for banning any discussions of the American Revolution in history classes because some student may have burnt her tongue on a mug of tea once.

In his essay On Liberty, John Stuart Mill wrote:

[T]he peculiar evil of silencing the expression of an opinion is, that it is robbing the human race; posterity as well as the existing generation; those who dissent from the opinion, still more than those who hold it. If the opinion is right, they are deprived of the opportunity of exchanging error for truth: if wrong, they lose, what is almost as great a benefit, the clearer perception and livelier impression of truth, produced by its collision with error.

We can none of us learn anything—not our college kids and not our choleric talk show hosts—if our fixed notions aren't challenged. In a perfect world they would be challenged by scholars and intellectuals rather than cheap provocateurs. But it's ultimately the university's task, not mine or yours, to draw that distinction. 

http://www.slate.com/id/2113358/

Lust Busters, The perils of protecting adults from protecting children from sex.
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Several years ago I got a taste of what Judith Levine's life is about to become now that she's written a book that has both the words "children" and "sex" in its title. Ignoring warnings from older and wiser friends, I wrote an essay for the New Republic about Chickenhawk, a documentary on the infamous North American Man-Boy Love Association. In it I argued, rather timidly, that the documentary was at least "worth seeing," as it portrayed this pedophile support group as a bunch of delusional, perverted, but basically harmless men. For weeks afterward I received bags of identical postcards saying something like, "Dear Miss Rosin, You are a danger to America's children"—part of a write-in campaign organized by Christian conservatives. The Weekly Standard ran two separate cover stories, "Pedophilia Chic" and "Pedophile Chic, Reconsidered," both featuring my piece as a prime example of a toxic new trend.

In retrospect my tone was a bit too glib for the topic, and certain of my smug little asides make me cringe, especially now that I have a child. But the essay was not nearly bad enough to warrant a whole crusade plus two cover stories. Explaining this overblown reaction is the one thing Levine does well in her book, Harmful to Minors: The Perils of Protecting Children From Sex.
Levine is the latest in a string of critics who have debunked the child abuse hysteria of the late '80s and '90s, both from the right and, in Levine's case, the left. America, she argues in her book, has convinced itself that its children are prey to grave sexual dangers, from which they must be protected at all cost. Maintaining this delusion, she argues, has required exaggerating dangers that are in reality quite rare and also re-establishing an almost pre-Freudian definition of childhood innocence, one that excludes any hint of sexual curiosity.

You need only witness the reaction to Levine's book to know she is on to something. Conservatives accused her of providing academic cover for child molesters and picketed the University of Minnesota Press for publishing the book. "This book encourages children to have sex, and that is very, very dangerous," Bill O'Reilly said on his show. He also provided a sampling of the complaints against the book, calling it "vile," "disgusting," "insane," "perverted," "sick stuff," "outrageous," and "evil." (He also admitted on air that he hasn't read it.) As the adjectives pile on, you get the feeling the disgust has less to do with the children than the adults and their need to believe in the perfect victim, a cherub who justifies their belief in the possibility of pure innocence as well as their resignation that it is always about to be violated.

At its extremes, this is the kind of hysteria that launched the McMartin Preschool trials and the Satanic ritual abuse sham of the last couple of decades. Thankfully those episodes have largely been debunked. But their legacy lives on through a generation of well-meaning child-abuse professionals who imagine nefarious motives behind the smallest of gestures, whether a kiss, a pat on the head, or a piggyback ride. Echoing the right-wing critique, Levine documents how much has been sacrificed to the therapists' hyper-vigilance about "good touch" and "bad touch": Preschool teachers are now taught to avoid hugging children or putting them in their lap. In many day-care centers, a caretaker is not allowed to change a diaper without another staff member present. Workers at photo-developing shops are advised to call the police when they see pictures of mothers taking baths with their infant sons, and many have. Society no longer trusts any adults, even parents, to indulge in the sensual pleasure of raising a child without exploiting it.

As a journalist for Mother Jones and other magazines, Levine was part of the backlash against this collective panic, along with Dorothy Rabinowitz, who unraveled the McMartin trials for the Wall Street Journal, and historian James Kincaid, among others. Levine did groundbreaking work about the new juvenile sex-therapy programs, where children as young as 9 were essentially jailed on very little evidence and made to endlessly document their deviant fantasies. But like the leaders of most backlashes, Levine is far too invested in being contrarian to stay completely reasonable. The O'Reilly crowd has focused mostly on her pedophile chapter, and in many ways Levine is asking for it. Part of what's wrong with the chapter is just lazy grammar: "Sex with children does not a pedophile make," Levine writes, a sentence endlessly repeated in the right-wing press. By this she means there is no typical profile of a pedophile, that some have no history of previous sexual attraction to children and can be, say, married fathers who one day erupt.

Grammar aside, Levine seems far too invested in vindicating pedophiles. She makes the usual arguments that pedophiles are rare, that most are not strangers lurking in the dark but family members, that most of the child-porn images on the Web are planted there by the FBI, that there are far greater dangers facing children than molestation: abuse, neglect, car accidents. But then she takes it one step too far: Levine cites studies saying pedophilia can be "cured," that re-offense rates are only 13 percent compared to 74 percent for other crimes. But the medical consensus is that pedophilia can never be cured, only controlled through constant vigilance, like alcoholism. Plus this is an unfortunate time to be making the argument that child molesters are extremely rare, given that one seems to be popping up in nearly every diocese in America. 

Levine also shrugs about kiddie porn, calling it just a matter of "a small number of people who might do nothing more harmful to minors than sit around and masturbate to pictures of ten year olds in bathing suits." I suppose if you define "harmful" as necessitating a live victim, that's technically true. But there's something disturbing about letting go of our natural revulsion to such an image, as Levine seems to have done. The anti-kiddie porn laws may have a whiff of "thought crime," but they, along with a heap of societal scorn, have succeeded so far in keeping the cache of kiddie porn minuscule. Levine also defends ephebophiles, people who are attracted not to children but to teen-agers. Statutory-rape laws encode the outdated and sexist idea that a woman's virginity must be protected for her father's sake and that she herself can never desire on her own, Levine argues. But these days teen-age girls seek out sex with adults for their own reasons, like a wish to feel protected or adventurous. Levine cites the example of 21-year-old Dylan and 13-year-old Heather, whose parents cruelly reported Dylan to the police and got a restraining order against him. Heather kept writing him lovey-dovey notes, and eventually Dylan whisked her away in his Jeep Wrangler on a cross-country ride, where they stayed in motels, watched movies, and ate Indian food. The FBI pronounced him armed and dangerous and launched a manhunt that made all the front pages.

Levine is incensed with the FBI and the media for portraying Dylan as "dark and evil" and with Heather's parents for turning him in. But I imagine that most parents would also have called 911. Dylan reportedly had a restraining order filed against him by one of the two mothers of his children, and he had once offered to pay two teen-age girls for sex. Perhaps it's misleading to call his relationship with Heather rape; maybe the legal term should be fine-tuned to predator, or just lech. But as parent of a daughter, I'm happy to have the law on my side.

Most of the book is devoted to Levine's proposed solution, and here she enters the realm of comedy. The right, she argues, has won the sex-education war, so most of what children learn in school these days is some form of abstinence. Sex is shown to be either clinical, all uterus and wiggling zygotes, or dangerous. "Aids, guilt, herpes, disappointment, syphilis, loneliness, cervical cancer" are the words she plucks from a Christian sex-ed pamphlet. What we need, she argues, is pleasure education, sex-ed classes devoted to the erotic. Here Levine is backed up by dozens of sexologists with "helpful" suggestions. Children in school should learn about orgasms, masturbation, and the "sophisticated aspects of lovemaking"; otherwise they will "stumble through mediocre sex until they stumble on some other source of erotic enlightenment."

For me, that's a risk I'm willing to take if it means my child won't have to sit in a class watching Mrs. Herschenbaum demonstrate on a cucumber. Clearly Levine missed that Monty Python episode when the teacher is doing a live demonstration of the missionary position while his bored students throw paper airplanes out the window.

Levine quotes approvingly the experience of a woman who fondly recalls the day her mother and her 6-year-old self took off their underpants and explored their clitorises together. And another case of two moms who took their daughters out to dinner to tell them how to make sex fun.

Call me a prude, but that's one dinner I hope to avoid. Children have no shortage of places to absorb the notion that sex is not all pencil drawings and herpes. My primary sources, if I remember correctly, included the racy chapter from Lady Chatterly's Lover, scenes from The Godfather and Flashdance, and one particular batty sex-ed teacher who loved to tell us what she was up to last night. I'm sure that for awhile I had many of the details wrong, but in the end I would wish the same bungling education for my children. Partly to spare myself, but also partly to avoid making the same mistake as both Levine and the hysterical right; that is, robbing my children of their own chance for discovery, and dulling the mystery around the whole thing.

http://slate.msn.com/id/2066381

Speech and Spillover, The Supreme Court probably will overturn the notorious Communications Decency Act. But the issues are not as cut-and-dried as some might suggest.  By Eugene Volokh, Posted Friday, July 19, 1996, at 12:30 AM PT 
One of the great recurring problems in free-speech law is spillover. Free speech, the Supreme Court has held, has limits: Some speech is so harmful and so lacking in redeeming value that it may be restricted. Threats, blackmail, and false advertising are obvious examples. There's no right to say, "Your money or your life" to a stranger in a dark alley; there's no right to spread intentional falsehoods about your product or your enemy's character.

The Supreme Court likewise has held, rightly or wrongly, that minors have no right to see very sexually explicit material, and that people (except, perhaps, the minors' parents) have no right to distribute such material to them. Psychologists and philosophers can debate this, but as a constitutional matter, the question is settled.

But it's often impossible to keep such materials from children without also denying them to adults. Bookstores can check customers' ages, but TV broadcasters, muralists, or people who post things on the Internet can't. The law can allow public display of this material, protecting adults' access but also making it available to children; or the law can prohibit public display, insulating children but also restricting adults. Either way there's spillover. Either the restriction spills over onto speech that should be free, or the freedom spills over onto speech that, in the judgment of most legislators, voters, and judges, should be restricted.

This spillover problem is a recurring question in First Amendment law. The law cannot restrict all harmful, valueless speech and at the same time protect all valuable speech. A classic illustration of the spillover problem is the Communications Decency Act, passed earlier this year in an attempt to stop "indecency" on the Internet. A three-judge federal court was probably correct in striking down the CDA June 11. But the judges' opinions don't squarely face the spillover problem. Perhaps--contrary to the suggestions of some Supreme Court cases--spillover questions should always be resolved in favor of free speech. Perhaps children's increased vulnerability is a price worth paying for extra freedom for adults. But it's important to confront honestly both what's being lost and gained in the process.

The most controversial part of the CDA prohibits anyone from

"us[ing] an interactive computer service"

"to display in a manner available to a person under 18 years of age"

"any comment, request, suggestion, proposal, image, or other communication"

"that, in context, depicts or describes,"

"in terms patently offensive as measured by contemporary community standards,"

"sexual or excretory activities or organs."

Virtually any sort of speech in the public areas of cyberspace is available to minors, so the law really applies to all such areas, including Web sites, Internet newsgroups, e-mail discussion lists, chat rooms, and bulletin boards.

And "patently offensive" can cover a lot of territory. Many profanities might be considered "patently offensive" descriptions of "sexual or excretory activities or organs," especially under the standards of some conservative communities. Putting a David Mamet play on your Web site, thus, might be a crime. The term "patently offensive" is vague enough that no one knows for sure, but the wise user will take a conservative approach. Given some recent Supreme Court decisions, it seems unlikely that the vagueness alone would make the act unconstitutional. But there's no doubt that the law's vagueness does indeed make it more likely to stifle someone's freedom of expression.

The CDA, though ostensibly intended to protect children, clearly has a spillover effect on adults. Adults generally have the right to see material that's "patently offensive." There are two exceptions to this: child pornography (sexually explicit pictures made using child models) and "obscenity"--but both are much smaller categories than the CDA's "indecency." May the government, in its quest to shield children, restrict the online choices of grownups? Or to look at it the other way: Must the courts, in order to protect the freedom of grownups, restrict the government's ability to shield children?

The Supreme Court precedents are unclear. In a 1957 case called Butler vs. Michigan, a state law barred distribution of material that might be unsuitable for minors. The court concluded that such a ban was unconstitutional. The law, it said, "reduce[d] the adult population of Michigan to reading only what is fit for children. ... Surely, this is to burn the house to roast the pig." The court agreed that the state could bar distribution of such stuff directly to children. But clearly, such limited restrictions don't work as well as a total ban. The court apparently was willing to tolerate some perceived harm to children in order to protect the freedom of adults.

But in some recent cases, the court has taken a different approach. One such case is the oft-criticized FCC vs. Pacifica Foundation (1978). The Pacifica court upheld a ban on "indecency"--George Carlin's "Seven Dirty Words" monologue--on radio and television broadcasts "when there is a reasonable risk that children may be in the audience." The spillover was clear: Adults were deprived of access to certain materials on certain media (radio and television) during most hours. But the justices were willing to allow such a restriction of adults' access to speech in order to shield children.

Pacifica is a narrow decision, and there's language in it suggesting that it only applies to over-the-air broadcasting. But in this year's cable indecency case, known as Denver Consortium, four Supreme Court justices were willing to use Pacifica as a guide for cable television as well as over-the-air broadcasting. (The CDA court's decision was written before Denver Consortium was handed down.) And during the last 10 years, some lower courts have upheld bans on public display of sexually explicit material that's not technically "obscene" on the grounds that the law may shield children even if this keeps, say, a would-be muralist from communicating to adults. The Supreme Court hasn't spoken on these specific statutes.

Another important, though somewhat ambiguous, precedent is Sable Communications vs. FCC (1990), in which the court struck down a ban on dial-a-porn. The government argued the ban was needed to protect children. But the court pointed out that there might be "less restrictive alternatives" that would insulate children without entirely banning the medium. For example, the court said, the government could require services to take credit-card numbers, or require phone companies to let parents block area-code-900 phone calls.

Still, the court was willing to tolerate some spillover; after all, even the alternatives it suggested would deny access to some adults. And it also hinted that it might even allow a total ban if such alternatives could be shown to be inadequate. Denver Consortium followed the same pattern: It struck down a restriction on indecent speech because there were other effective alternatives available; but it suggested that such a restriction might be constitutional if it were, in fact, the only effective way to shield children.

Sable and Denver Consortium make clear that the court won't tolerate unnecessary spillover onto adults. But on the tough question--what happens if it's impossible to shield minors without burdening adults?--there's an unresolved tension. Butler says that the speech must be allowed. Pacifica, Sable, and now Denver Consortium suggest that the speech may be restricted.

On the Internet, is it possible to shield children without restricting adults? Parents can get software--SurfWatch is one popular brand--that keeps their computers from accessing any place that's on a list of "dirty" locations, a list selected and frequently updated by the software designers. If the government wanted to, it could buy SurfWatch (for a fraction of what it would cost to enforce the CDA) and give it away to parents. Could this be the "less restrictive alternative" that the government could use instead of CDA's total ban? Well, it depends on how much shielding of children you're willing to sacrifice. The SurfWatch solution is limited by the software designers' ability to keep up with the latest "dirty" places. Dozens of Web sites are being added daily, and you never know what will get posted tomorrow even on existing sites or newsgroups. Some things will inevitably be missed.

The purely technological fix, then, is less restrictive than the CDA, but it's also less effective. The CDA, of course, won't be perfect, either--many will flout it, and Web sites in other countries won't be bound by it--but the ban plus the technological fix probably will shield children better than the technological fix alone. Does this extra protection justify the considerable spillover? The precedents don't answer this.

There's a hybrid technological and legal approach that might be more effective, and thus more likely to be the sort of "less restrictive alternative" that would make the total ban invalid. The law might demand that online material be rated--that any sufficiently sexually explicit text or image be marked "dirty" in a way that computers can easily recognize. Parents could then set up their children's computers to block access to these pages. Alternatively, the software could assume that any page is dirty unless it's labeled "clean," with the law making it illegal to falsely mark "clean" a page that's actually dirty.

Many people, of course, might misrate their material--intentionally or accidentally. But the CDA will be intentionally or accidentally violated, too. In fact, a rating requirement might be more effective than a total ban. People may be more willing to comply with the rating law, since it would let them continue selling their wares or expressing their views. Still, ratings won't shield children using computers that don't have the rating software turned on. And no one knows how often this will happen.

The CDA is now in the hands of the Supreme Court. Some say the justices should simply rule that sexually explicit material isn't as dangerous for children as it's cracked up to be, and therefore, free speech should prevail. But many people, probably including the justices, are willing to accept that sexually explicit material is indeed harmful to children. Other CDA critics assert that the technological alternatives will shield children every bit as well as a total ban would, and that the CDA therefore is entirely unnecessary. But that too will be hard to prove.

Ultimately, then, the justices will have to make a hard choice: sacrifice some shielding of children in order to protect the freedom of grownups, or sacrifice some access by grownups in order to shield children. My guess is that the marginal benefit of the CDA over the technological alternatives is small enough, and the burden that the law creates is large enough, that the CDA will be overturned. But it's a closer question than many might think.

http://slate.msn.com/id/2371/

Why Can Shopping Malls Limit Free Speech?
By Dahlia Lithwick, Posted Monday, March 10, 2003, at 3:01 PM PT 
Last week, 61-year-old Stephen Downs was arrested for refusing to remove a T-shirt with the words "Peace on Earth" and "Give Peace a Chance" in a shopping mall in Albany, N.Y. Why don't citizens have the same free speech rights in shopping centers that they do on city streets and parks? 

Because malls are private property, and our constitutional rights are triggered only when the government (and not a private citizen) tries to limit our freedoms. As malls expand to include outdoor boulevards, movie theaters, and coffee houses, many contend that we should have free expression rights in these "private forums." Their argument is that malls play the same role city streets and town squares once played in our democracy. 

The first cases asserting free speech rights in privately owned shopping centers were successful. In the 1946 case of Marsh v. Alabama, the Supreme Court held that the business district of a privately owned "company town" was the same as a public street for First Amendment purposes, finding that "the more an owner, for his advantage, opens up his property for use by the public in general, the more do his rights become circumscribed by the statutory and constitutional rights of those who use it." A 1968 case—Amalgamated Food Employees Union v. Logan Valley Plaza—held that a privately owned mall was the "functional equivalent" of the business district in Marsh.
But realizing they had overreached in the early cases, and sensitive to what they had done to private property rights, the Supremes reversed course in Hudgens v. NLRB, a 1976 case holding that the First Amendment guarantees no free speech rights in private shopping centers. And in an important 1980 case, Pruneyard v. Robins, the court upheld the general notion that citizens have no First Amendment rights to express themselves in privately owned shopping centers while still agreeing that a group of California students had the right to hand out leaflets and collect signatures in a private California mall.

The magic bullet in Pruneyard? The high court found that state constitutions may confer upon citizens broader speech rights than the federal Constitution, and the broadly worded California Constitution gave citizens the right to speak freely, even in private malls. The court dismissed the shopping center's claims that such a rule infringed on its free speech rights, by forcing it to tolerate unwanted speech on private property, and rejected the argument that forcing them to open up to public debate constituted an unconstitutional "taking" of private property.

Pruneyard was an invitation from the high court to the states to amend and interpret their own state constitutions to permit free speech in private forums if they so desired. But 23 years later, only six states have joined California in recognizing a state constitutional right to speak and assemble on private property: New Jersey, Colorado, Oregon, Massachusetts, Washington, and Pennsylvania (and several of them have waffled after doing so). Even the states conferring these broader speech rights do so only on two types of private property—shopping malls and non-public universities—and the only speech protected there is political speech.

The New York Court of Appeals expressly refused to apply New York's constitutional protections to free speech in shopping malls, which is why Stephen Downs was hauled away for suggesting that we give peace a chance. The charges were later dropped.

http://slate.msn.com/id/2079885
Bristling Dixie, The ill-conceived school bans on cheesy Confederate T-shirts.
By Dahlia Lithwick, Posted Thursday, Jan. 9, 2003, at 3:55 PM PT 
Amid a growing mound of Confederate flag cases, one unsettled legal issue in courts across the country is this: Can public schools ban the wearing of Dixie Outfitters and other Confederate T-shirts without running afoul of the First Amendment? The Dixie Outfitter shirts celebrate the Confederate flag—insofar as draping fuzzy baby bunnies, fuzzy puppies, and fuzzy duckies in flags could be said to constitute celebration. Schools in Florida, Georgia, Virginia, West Virginia, Kentucky, Michigan, and elsewhere have instituted bans, following complaints from parents and students who find them offensive. When Cherokee high school in Georgia banned the shirts last fall, student protests and ACLU lawsuits broke out in the lunchroom the way chicken pox used to. 

Years of bickering over Confederate flags atop state capitols, on state flags and license plates, in parades and at football games haven't established as an aesthetic matter whether the flags mean racial hate or regional pride. Nor has anyone ruled as a legal matter whether they constitute threatening hate speech. A symbol African-Americans deem no less racist than a white hood or burning cross is simultaneously embraced by some white Southerners as a benign symbol of pride in their ancestors or respect for Civil War veterans. A recent Zogby survey published in the Atlanta Journal-Constitution found that while a third of its respondents believe the flag symbolizes "oppression and racial division," 55 percent felt it signaled only "heritage and history." To some Northerners and liberals, this is a semantic posture—indistinguishable from Trent Lott's claim that his loving defense of segregationist Strom Thurmond was race-neutral. After all, the Confederate flag is not merely the proud symbol of the Ku Klux Klan. It is linked inextricably with slavery, Jim Crow, and violent white protest against mandatory desegregation. 

Fans of the Confederate flag don't always help their claim to tolerance and pluralism, with their repeated references to the South being the last bastion of Jesus and God or their insistence that African-Americans should stop acting like victims and start loving the rebel flag as it was meant to be loved. Still, speech is speech, and the courts have generally held that expressive clothes are speech. They've also held that the cure for hateful speech is more speech, not censorship. So, the case against the schools should be open and shut. 

It isn't. And it doesn't help that the U.S. Supreme Court refuses to address the issue with nearly unprecedented zeal. Like last month's cross-burning case, a ruling on the meaning of the Confederate flag would require catering to either the sensibilities of the most offensive bigot or the most fragile listener. And while the First Amendment doesn't often care about that fragile listener, the courts care a lot when that listener is still in school—especially elementary or high school. 

Since 1969, when the Supreme Court decided the landmark Tinker v. Des Moines Independent Community School District, courts have attempted to balance the rights of student free speech against the disciplinary and caretaking roles with which they are charged in loco parentis. Kids are to be stimulated and encouraged to think freely, while protected from harm or hurt feelings. In Tinker, the Supreme Court, by a 7-2 vote, invalidated a school policy that resulted in suspensions for three high-schoolers wearing black armbands to protest the war in Vietnam. Tinker was responsible for the famous claim by Justice Abe Fortas that "[P]ublic school students do not shed their First Amendment rights at the schoolhouse door." After Tinker, schools couldn't ban student expression unless there was some risk of that speech significantly interfering with school discipline. 

That test was eroded by a 1986 decision, in Bethel School Dist. No. 403 v. Fraser, upholding the suspension of Matthew Fraser for his nomination speech of a classmate to student office, using what the court characterized as "elaborate, graphic and explicit sexual metaphor." The court in Fraser held that school bans on obscene language were a perfectly legitimate function of educators, since one of the main duties of a school is to inculcate "civility." The Fraser court also felt that while the Tinker students' political speech was of some social value, the purely sexual speech in Fraser was constitutionally worthless. But if you came away thinking that Tinker allows schools to ban only "fighting words" or speech that starts riots, while Fraser allows them to censor only explicit sexual speech, you're wrong. Somehow, in combination, these cases have come to mean that schools get to pick what speech is polite and what's not.

Following Tinker and Fraser—and since no one knows which is the law anymore—school administrators are left with what's effectively a veto over what constitutes "appropriate speech." This is why, in most of the disciplinary suspension cases involving school speech or clothing, the schools keep winning. For instance, in a Kansas case from 2000, a seventh-grader was suspended for drawing a Confederate flag in math class. The lower court upheld the suspension policy, citing the Tinker test of whether student disruption was likely, as well as the Fraser civility mandate. The 10th Circuit Court of Appeals agreed. The U.S. Supreme Court denied certiorari. In a 1997 South Carolina case, the federal district court upheld the suspension of a middle-schooler in a Confederate flag jacket. Again, although the jacket incited no actual violence, the court used the Tinker standard of possible fights to justify the ban on free expression. An 11th Circuit case from 2000 came down the same way, again in the interest of fostering "civility" in the schools. 

In short, schools win by merely speculating that violence may break out or by resting on their authority to teach students to be sweet to one another. And this is precisely the sort of unbridled state discretion the First Amendment was designed to prevent. It lodges the exclusive power to limit or permit speech amid the preferences and prejudices of a single administrator or an elected school board. Yes, the Confederate flag is a racially divisive and possibly even a hateful symbol; but it's also a symbol that implicates American history, racial sensitivity, and the nuance of differing human perspectives. It's the whole darn social studies curriculum in a few stripes and bars; precisely the sort of subject best addressed through education and discussion. 

If American kids can be counted on for anything it's this: Tell them they can't do/wear/say something and they'll do/wear/say it 'til their heads blow off. This is why Dixie Outfitters sold a million T-shirts last year, and why virtually every kid disciplined for wearing a Confederate flag to school shows up the day after the suspension in either the same T-shirt or one with a bigger flag. Yes, it would be a more civil world if we could all just agree once and for all that the Confederate flag is either beautiful or vile. But until that day comes, it would be a useful and educational exercise to at least hear one another out on the subject. One might think a school would be a good laboratory for such efforts. One would hope there's no better place to try. 

http://slate.msn.com/id/2076553
Shelf-Censorship, The Supreme Court finds a library porn filter it can love.
By Dahlia Lithwick, Posted Wednesday, March 5, 2003, at 3:20 PM PT 
You really have to hand it to U.S. Solicitor General Ted Olson. The man can say absolutely anything and still keep a straight face. Here he is in the Supreme Court today, arguing for a law that conditions federal funding to public libraries on their willingness to install wildly ineffective "smut filters," and he actually manages to argue—three times by my count—that these filters will enhance free speech. 

Today's case, United States v. American Library Association, represents Congress' 2,000th (or so it feels) attempt to regulate Internet pornography, as it relates to children. This too takes some chutzpah because so far the Supreme Court has hated every previous attempt to regulate Internet smut, starting with Reno v. ACLU in 1997, when the court invalidated the 1996 Communications Decency Act, and last year when it sent parts of the narrower Children's Online Protection Act back to the lower courts for more work. So, CIPA followed on COPA, and in 2000 Congress enacted a third round of legislation, aimed at libraries and schools instead of Web-site operators. The Children's Internet Protection Act requires that public libraries receiving federal funds install filters for every computer connected to the Internet, whether used by adults or children. Almost immediately, a special three-judge panel in Philadelphia enjoined the government from enforcing it. The panel unanimously found CIPA facially invalid because it forced libraries, as state actors, to violate the First Amendment rights of the public. The provision relating to public schools was never challenged. Nobody, it seems, is actually for encouraging kids to access Internet porn from public libraries; the problem is that most of the current filtering software both "underblocks" and "overblocks," meaning, respectively, that lots of smut still gets through the filter and that lots of blocked Web sites contain constitutionally protected and educationally important material. (Sites banned by the porn filter include the Knights of Columbus Council 4828, the California Jewish Community Center, and Orphanage Emmanuel, the Republican National Committee's Web site, a juggling site, and health sites devoted to baldness and halitosis.) Plaintiffs in the suit include a teenager unable to research homosexuality on the Web and another who couldn't research his mother's breast cancer. As my colleague Julie Hilden has observed, it's silly to look to software to make determinations about what is obscene, patently offensive, or harmful to minors, given that humans can barely manage to do so either.

Now here is where my waitress at lunch points out that this doesn't sound like a lawsuit—it sounds like an IT problem. If the software companies could get the glitches out of the filtering programs, it seems the libraries wouldn't have much to complain about. Justice Sandra Day O'Connor (who sometimes reminds me of a slightly cranky waitress herself) makes this precise point at oral argument, saying, "The software isn't perfect. But should our doctrine take that into account?" In many ways, this case would just go away if the feds would just hire this guy I know at Microsoft for a few weeks …. 

So, enter Ted Olson, arguing in defense of CIPA, and his case rests on proving that there is no difference between what libraries do when picking and choosing which books to shelve and picking between Web sites to block. This case, he says, involves "libraries simply declining to put on their shelves what has traditionally been kept off the shelves." Justice Anthony Kennedy, whose love of free speech borders on the obscene, asks whether library patrons—who are allowed to request that the filtering software be unblocked—can simply stroll up to the librarian and say "unblock it all," without explaining what he's researching. Olson says patrons can, and the justices seem to all take him on faith that this is so. Indeed they begin to cite it as certainty, which leads Justice John Paul Stevens to wondering "why the libraries are wasting a lot of money litigating, when they can just hire someone to come in every day and say 'switch off the blocking mechanism.' " He gets a big laugh, but it's a good point: If turning off the filters is as ho-hum as Olson contends, the libraries and the ACLU don't have much of a case.

Justice Kennedy also has a problem with Olson's simple analogy between libraries' collection decisions and the Internet, insisting that while librarians have to pick and choose which books to stock, the Web is a "whole new medium." And David Souter adds that unlike book-stocking decisions, librarians are cut out of the Web filtering decisions because only the software proprietors know what is being filtered. As a result, librarians are passive bystanders, "forced not to stock material, which they don't know what it is, and they have no way to find out."

Justice Ruth Bader Ginsburg wonders whether librarians are entitled under the law to unblock the filters for their own use, and Olson, refusing to answer directly, insists that they can do so if they need to make a decision about whether a site is "properly blocked." Later, Souter takes up this line of questions and becomes increasingly frustrated as Olson continues to not answer beyond saying that librarians can unblock filters "when performing administrative functions." (Which sounds like solicitor-general-speak for "no.") 

A good question from Kennedy: Wouldn't it be a lot easier just to have two separate computers, a filtered one for children and an unrestricted one for adults—you, know, in the section behind the black curtain, with the bound back editions of Hustler and the very sticky floors? Olson replies that Congress could have done this lots of ways, but it chose a rational mechanism (the financial blackmail method) that is constitutionally sufficient. Olson then offers up the incredibly weird argument that this statute actually saves librarians from being inundated with lawsuits from authors suing because their book wasn't stocked. Because if the blocking software is unconstitutional, then "so are the types of decisions librarians have been making all along." This is part of Olson's whole "librarians love this" defense of a statute librarians seem to pretty universally detest—as evidenced by the fact that the named plaintiff in the case is, in fact, the American Library Association.

Paul Smith argues the case on behalf of the libraries and experiences a rather rough ride from a court that was supposed to hate any attempt to regulate Internet speech. Smith starts off by arguing public-forum doctrine—an ugly, rough-and-tumble universe of guesses as to whether any particular street, shopping mall, mailbox, or, in this case, library has traditionally been seen as open to all comers for speech purposes. Smith balances his whole case on the contention that libraries are no different from public thoroughfares when it comes to permitting free speech, and it's not clear at all that he has five votes to support that contention. Chief Justice William Rehnquist and Justice Antonin Scalia have no interest in hearing that libraries are public forums; in fact Scalia is of the opinion that libraries can and do censor what he calls "garbage" all the time. Justice Stephen Breyer worries that if you can't constitutionally filter porn in public-school libraries, public schools are all going to stop using computers for anything. And O'Connor makes it amply clear that she thinks it's way too premature to start "importing wholesale public forum analysis into libraries."

Breyer is seemingly convinced by Olson's assertion that all one needs to do to access a restricted site is politely ask to have it unblocked, and no one looks impressed when Smith argues that it's inconvenient to have to stop your research session to ask for the filter to be turned off. (It being inconvenient to stop your research session to urinate, as well.) And Smith ends up having to answer even Souter, querying whether Olson is right and this case is as simple as adults saying: Turn off the filter.

So, Olson somehow wins the paradigm today and will possibly also win the case. He convinces most of the bench that there's no difference between refusing to stock Henry Miller and flipping on the porn filter and goes so far as to say that this statute somehow "expands" free speech. While it's not at all clear to me how men attempting to research male-pattern baldness in public libraries can be stymied, while free speech wins the day, I'll hand this to Olson: He almost had me persuaded as well.

http://slate.msn.com/id/2079701
Racketeering for God, The Supremes consider whether violent abortion protesters are racketeers.
By Dahlia Lithwick
Posted Wednesday, Dec. 4, 2002, at 3:14 PM PT 
Tonight you'll hear on the news that Scheidler v. NOW is a seminal abortion case. You'll see protesters with signs, and chanting, and even a little shoving. You'll see footage of pro-life activist Joe Scheidler and his colleagues asking why people who "kill babies and maim women" are innocents while abortion protesters are persecuted as "racketeers" and bankrupted in court. You'll see attorney Fay Clayton, and NOW President Kim Gandy on the steps of the high court, insisting that women seeking abortions were physically brutalized by pro-life protesters in the 1980s. You may even get to hear Operation Rescue protesters, heckling with such pithy lines as: "Babykiller!" and "Liar!" (One of my great frustrations about this case is that, with 30 years to invent better jeers, both sides of this debate keep shouting the same banal sound bites.) My eternal gratitude to the first Fraygrant who comes up with something more original than, "What about the dead babies" or, "It's my body." 

If you were to base your opinion of today's case on what you see on the news tonight, you would come away thinking that the high court heard one hell of an abortion case today and that the future of abortion stands in the balance as it hasn't since the court decided Roe v. Wade in 1973. Actually, what the court heard today was rather a tedious little case about statutory interpretation. It may have real consequences for free speech in this country but will impact abortion law not at all. It's a testament to how utterly bonkers both sides in this debate have become, that they alone can't see that.

In the mid-'80s, Operation Rescue members joined with other pro-life activists to create the Pro-Life Action Network, or PLAN, led by Joe Scheidler, Randall Terry, Timothy Murphy, and others. PLAN sought to aggressively interfere with clinic workers and abortion-seekers through "missions," ranging from prayer vigils and leafleting to violent attacks or threats of violence against individual abortion clinics. It is undisputed in this case that in at least some incidents, clinic staff and patients were violently assaulted (pinned against a glass wall until it broke, etc.), although PLAN's attorney, Roy T. Englert, seems to take the position that since there were only four truly violent incidents (as opposed to 30, alleged by NOW), this violence is a-OK.

NOW, adopting a new strategy in 1986, filed suit against PLAN for violating the federal racketeering statute—the Racketeer Influenced and Corrupt Organizations Act. RICO provides better penalties than garden-variety trespass statutes. NOW's theory was that PLAN's missions represented a pattern of "extortion" that differs very little from a Tony Soprano-type shakedown, except with less leather jackets. NOW lost in both the trial court and at the 7th Circuit Court of Appeals but prevailed in the Supreme Court in 1994, when the court unanimously held in NOW v. Scheidler that it was not necessary under RICO that the "extortionists" in question benefit financially from their racketeering. 

So the case went back to the trial court in Chicago, where a jury found for NOW and a judge awarded $257,780 in damages against PLAN and issued a permanent national injunction prohibiting PLAN from trespassing on or committing violence at abortion clinics. PLAN appealed to the 7th Circuit and lost, then appealed to the Supreme Court, where we find ourselves today. The only issues before the court: Does RICO allow private parties to seek injunctive relief? And can extortion—which requires that the racketeer in question "obtain property" through the "wrongful" use of actual or threatened force—be used to prosecute political protesters?

Englert opens on this point: Since when is stopping people from accessing abortion clinics "obtaining property" under the law? Were the civil rights boycotts of racist white merchants extortion? When Carry Nation trashed saloons with hammers, was that extortion?

Justice John Paul Stevens, presiding again today because Chief Justice William H. Rehnquist is benched while recovering from leg surgery, points out that those people weren't charged with extortion. Justice Sandra Day O'Connor asks, "Aren't we talking about acts that constitute criminal offenses?"

Englert replies—so cheerfully that it makes my teeth hurt—"Oh yes! Yes they were trespassing!" O'Connor points out that it was more than trespassing; in some cases, the PLAN missions involved assault. Englert agrees, again cheerfully. Maybe it was assault, he tells her, but it was not extortion. 

Englert goes on to explain that there is no "property" being "obtained" in these cases, so extortion cannot be found. Justice David Souter suggests that if strangers take control of your property, they have "obtained" it. "No," says Englert, "control is not property. Property is property."

Stevens pulls a Socratic shaming tactic out from his law school years, quizzing Englert on "an 1890 New York case involving work stoppage." When counsel admits that the case is not coming to mind, Stevens cites the case name. Englert again admits that he's blanking on the reference. People shift uneasily. 

This also has nothing to do with the future of abortion. 

Solicitor General Ted Olson, who filed a brief that supports NOW's position only somewhat more than PLAN's, has 10 minutes to argue in favor of stretching the racketeering statutes past any plausible meaning. This is perhaps no surprise since his bosses would like nothing better than to use RICO (and FISA, and Bahamian maritime law) to prosecute any suspect in the war on terror who can't be prosecuted under normal criminal statutes.

Justice Anthony Kennedy wonders whether any time any protester trespasses for any reason, he's committed a Hobbs Act violation. Olson responds that if the aim is to shut down a clinic, then the protester has "obtained control" of that property.

Justice Antonin Scalia wonders whether this construction of the word "obtained" doesn't "sail too close to the wind of First Amendment rights." And Olson, sailing too close to the wind of Scalia, tries to argue that even in civil rights cases, if the aim was to shut down a business through protest, then yes, there was extortion. This response gives at least an inkling of why organizations such as People for the Ethical Treatment of Animals have sided with the Operation Rescue crowd in this case. If you can't throw a little blood or toss a few pointy sledge hammers, what good is a protest anyhow?

The final attorney is NOW's representative, Fay Clayton, who is in the unenviable position of arguing against what looks like free political speech. She and Justice Scalia do a few rounds on whether the RICO statute authorizes a private party to seek an injunction, and let me just note that I'd rather be pinned against a glass wall by Operation Rescue members than have to debate statutory interpretation with Antonin Scalia. Still, when Justice Stephen Breyer suggests that perhaps this issue was left ambiguous in the statute due to congressional "mistake," and Clayton responds that "Even if it was a mistake, this is a bill passed by Congress and signed by the president. This is the bill we interpret," Scalia jumps in to agree. "I'm with you on that!" he exclaims. 

Clayton laughs. "I know you are, Justice Scalia."

Even the justices who seem most supportive of Clayton's case appear skeptical of her claim that the property being taken here includes clinic workers, clinic operators, and visitors to the clinic. Justice Breyer is incredulous. "A woman's right to seek services is property?" he asks. "She's not just going shopping," replies Clayton. "She has an appointment."

Clayton argues that there is a clear line demarking protest and seizing property: "If my clients at NOW went into the Augusta Golf Course and started tearing up the green, that's extortion." Justice Ruth Bader Ginsburg tries to bring up Carry Nation again, but Scalia interrupts to smirk, "Carry Nation, that notorious extortionist."

Souter tries to draw a different principled distinction between obtaining property and protest: The civil-rights protesters boycotting lunch counters didn't seek to close businesses. They sought to change them. PLAN protesters try to close down clinics.

Outside there's lots of terrible roaring and gnashing of terrible teeth (and hurling of tired insults), but all this has nothing to do with anyone's right to choose, unless the right at issue is to choose to protest violently, which as I've suggested once before strikes me as thuggery rather than protected political speech.  

I will take just one more second to note, however, that the next time I pronounce a term "the lamest ever" or opine on the chief justice's likelihood of living injury-free for the next 20 years or offer wacked-out, sports-book-type odds on either of the above, kindly take me out back and thrash me. This would not constitute racketeering. It would be for my own good.

http://slate.msn.com/id/2074853
Shecky Scalia's Yukfest
By Dahlia Lithwick, Posted Thursday, March 1, 2001, at 12:00 AM PT 
Thirty seconds into the oral argument for Good News Club v. Milford Central School District, a case whose fate will almost surely be determined by the High Court's decision in a 1993 case—Lamb's Chapel v. Center Moriches School District—and Scalia is off:

Scalia: "Counsel, did you cite Lamb's Chapel to the 2nd Circuit?"

Thomas Marcelle (for Good News Clubs): "Yes."

Scalia: "Yet Lamb's Chapel is not even cited in the 2nd Circuit Opinion? It's not even mentioned, is that correct?"

Marcelle: "Yes."

Scalia: "Yet I assume the 2nd Circuit Judge who wrote this opinion was aware of Lamb's Chapel."

Marcelle: "Yes, because we cited it to them . . ."

Scalia: "I also assume the 2nd Circuit judge who wrote the opinion was aware of the case because it reversed an earlier decision of his ..."

Scalia's timing is perfect, the setup, flawless, and all he requires of an oral advocate, at least on days like today, is that they play George to his Gracie.

The facts in Good News are so close to those of Lamb's Chapel that the 2nd Circuit's decision to just disregard the earlier case may itself be grounds for reversal. Both cases pit the free-speech clause against the establishment of religion clauses in the First Amendment. Both involve fundamentalist Christian groups attempting to gain access to New York public school facilities, after hours, to conduct religious instruction. Both implicate New York school districts' attempts to bar the religious groups on the grounds that public schools may not be used for religious purposes without running afoul of the Establishment Clause.

But whereas Lamb's Chapel dealt with a group that wanted to show religious films after class, the Good News Club in Milford, N.Y., offers weekly meetings for children aged 6 through 12, in which they hear Bible stories, memorize verses, sing religious songs, and play religious games. Affiliated with a national Christian missionary organization, the Milford Good News Club initially met at a church in the small farming community. When the local school stopped busing kids to the church, the club sought the school district's permission to hold meetings after school in the school building. The school district denied permission, basing the denial on its characterization of the group's activities as "the equivalent of religious worship." So one issue in this case is whether Bible stories and songs are more like "moral education" or "prayer."

The district court initially granted an injunction forcing the school to permit the club to meet, but after discovery had been conducted, and when each party filed for summary judgment, the court determined that the Milford school was a "limited public forum" for free speech analysis purposes, and that barring all religious instruction was not a viewpoint-based ban on Christian speech, but a neutral ban on all religious speech.

Constitutional Law on the head of a pin? The Supreme Court has decided that your free speech rights turn on where you are trying to speak. Traditional public forums (like streets or parks) allow for less government restriction on speech than a limited public forum (say, a school) or nonpublic forum (like a hospital). In a limited public forum, the Supreme Court has held, if the government has opened the space up for speakers, it cannot impose speech restrictions that are 1) unreasonable; or 2) viewpoint-based. After Lamb's Chapel, schools cannot proscribe the teaching of secular subjects from a religious viewpoint, but they can still (evidently) bar religious activities like prayer before an assembly or the reading of the Ten Commandments.

So another issue in this case is whether barring all religious speech in public schools is viewpoint-based. And whether there's a difference between "teaching secular values from a Christian perspective" and teaching Christianity.

Squeezing the school district from the other side is the other arm of the First Amendment, which bars the state from doing anything to "establish" religion. Now, admittedly, trying to sort out whether there's been an Establishment Clause violation requires slogging through the absurdity that is the "Lemon" test. Named after Lemon v. Kurtzman,  this Establishment Clause test is aptly named because it doesn't work. Still, it keeps getting trotted out in Lamb's Chapel, Widmar, and other free speech/Establishment Clause cases, when courts of appeals want to beat back religious groups asserting free speech rights. Here I must cite for you Justice Scalia's feelings about Lemon, from his concurrence in Lamb's Chapel:

As to the Court's invocation of the Lemon test: like some ghoul in a late-night horror movie that repeatedly sits up in its grave and shuffles abroad after being repeatedly killed and buried, Lemon stalks our Establishment Clause jurisprudence once again, frightening the little children and school attorneys of Center Moriches Union Free School District. Its most recent burial, only last Term, was, to be sure, not fully six feet under: Our decision in Lee v. Weisman ... conspicuously avoided using the supposed "test," but also declined the invitation to repudiate it. Over the years, however, no fewer than five of the currently sitting Justices have, in their own opinions, personally driven pencils through the creature's heart (the author of today's opinion repeatedly), and a sixth has joined an opinion doing so.

Scalia slays me.

Good News is getting attention because it foreshadows how the court may react to President Bush's faith-based charities initiative. The court granted certiorari in part because the 8th Circuit decided a similar case in favor of the Good News Club.

Scalia is immediately up in arms about the 2nd Circuit's decision to uphold the district court by ignoring the holding of Lamb's Chapel. O'Connor makes it clear her only issue today will be: If the school district has the right to go back and amend their policy to bar any groups from using the facilities, or any groups from using the facilities until after 6 p.m., then what is the district whining about? When asked by O'Connor whether a church would be permitted to conduct an entire church service on school grounds, he answers yes.

Ginsburg wonders whether he might have an Establishment Clause problem if that church service happened at the same time as, say, a Boy Scouts meeting. She asks whether the Good News Club doesn't believe that the tender age and lack of sophistication of the children at issue doesn't increase the chance of them believing that their school is promoting a particular religion? (Widmar dealt with a college campus and, presumably, with more sophisticated students.)

Scalia, who's lobbing softballs, makes Marcelle explain to Ginsburg that the Supreme Court upheld the religious group's right to pray in Widmar.

Actually, the best way to characterize the whole day is this: The justices are speaking to one another, but using the lawyers to do it, in much the way that your mom once told you at the dinner table, to "tell your father I'm still extremely upset about his behavior at Aunt Hester's dinner party last week ... " Counsel learns quickly to just say yes and no to the justices' very, very leading questions.

Souter asks whether meetings that "sound like Sunday school" and occur around children too young to know that they're not being proselytized don't distinguish this case from Widmar.

Scalia offers to clarify Souter's point by distorting it wildly: "He's worried about kids hanging around after the bell, instead of skipping off, like mine do ... being infected by religion ... "

Souter cuts him off. "I should never spurn Justice Scalia's help, but I think you understood my question." The gallery cracks up. Score one for Souter.

When counsel tries to answer, Scalia again helps him out. "Was this the basis for the school's decision?"

Marcelle, who gets it now, responds, "No."

Scalia: "Was it part of the 2nd Circuit's opinion?"

Marcelle: "No."

Scalia: "Was it even raised before the 2nd Circuit?"

Stevens presses Marcelle on whether he's saying that the New York statute allowing school districts to bar religious speech is unconstitutional or just the board's decision regarding the Good News Club. Counsel responds: "Widmar answers that question."

Stevens retorts, "I would like Marcelle to answer." Score one for Stevens.

Kennedy asks if the case can be decided just on the free speech grounds, and Rehnquist adds that it's unfair to ask Marcelle to speculate "about the consequences of our holding."

At which point Scalia adds: "Trust me Mr. Marcelle, we can write this opinion so that it says almost nothing."

Swish. The gallery busts up.

Frank Miller stands to defend the school board's decision to bar the club. He gets into trouble with the court for mischaracterizing the nature of the Equal Access Act. When it becomes clear that he's lost Breyer ("There's a clear rule; you can't pray in school"), he starts to look despondent. He tries to argue that a limited public forum may prohibit the whole subject of religion.

Souter tries to help Miller distinguish between state limitations on religious "discussions and religious worship."

Here's where Scalia disagrees: "Having a Bible lesson and memorizing is worship?"

"Yes," says Miller.

Kennedy launches the following weird-bomb: "Isn't memorizing the preamble of the Constitution training of some kind? Is it that we don't want you to know or be able to recite the First Amendment?"

Am I the only one who sees a difference between memorizing the Bill of Rights and the catechism?

When Miller tries to tell Breyer that somehow banning the whole subject of religion is permissible regulation, Breyer shoots back: "Why doesn't that make it worse?"

Then Rehnquist asks, should the Boy Scouts be banned too? They study morality, they recite a motto. Miller replies that mentions of morality do not equal worship.

Rehnquist: "This is more like Sunday school, it's not worship the way we think of worship ..."

Scalia adds: "Children this age don't worship. They go to Sunday school."

Souter: "Don't they pray?"

Miller: "Yes."

Scalia: "If you're saying a prayer is religious worship, shouldn't any group that says an opening prayer be excluded?"

Miller: "I wouldn't necessarily say that."

Scalia: "You just did."

Shecky scores again! He's in full tilt mode.

Scalia: "Teaching scripture is not necessarily a worship service. It's a great distortion to call that a worship service, even if they throw in a prayer or two ..."

Miller tries again.

Miller: "Even if it's not an Establishment Clause violation, the school could say it's divisive or disruptive."

Scalia: "Divisive in the community. ... Must be a terribly divisive community. I'm glad I don't live there."

Miller tries to explain that different religions have different resources to fund such clubs and that kids shouldn't be at risk of being wooed away by better, cooler religions with better cake and movies.

Rehnquist: "You're saying there's a heckler's veto?"

Here's where I ask an eminent legal scholar whether I'm wrong in believing the whole Establishment Clause isn't just a big heckler's veto. Wasn't it designed to protect minorities from being oppressed by government-endorsed religion?

Scalia closes Miller's testimony by asking whether the record in this case reflects vast numbers of other children, "hanging around school" gazing longingly in the direction of the religion classes. Herein, evidently, is his replacement for the Lemon test. It's the Longin' test, whereby government is only barred from establishing religion in cases where kids are hanging out gazing into schoolhouse windows and begging to be allowed to participate.

It's genius. It solves Justice Breyer's workability problem, and Rehnquist's "heckler's veto" problem. State-sponsored religion is OK so long as the cupcakes they serve are ickier than Mom's.

http://slate.msn.com/id/101710
The Do Not Call Squall, The constitutional smack-down at the heart of Do Not Call.
By Dahlia Lithwick, Posted Thursday, Oct. 2, 2003, at 2:56 PM PT 
The debate over the on-again/off-again national Do Not Call list—created this year by the Federal Trade Commission, invalidated last week by Judge Lee West in Oklahoma, reauthorized by Congress a day later, invalidated again by a Denver judge, and launched nonetheless Wednesday by the Federal Communications Commission (without benefit of the actual list itself, which is still in the hands of the FTC)—boils down to the following thought game: Which should be more absolute, the constitutional right to be left alone in your home or the constitutional right to free speech? The 50 million Americans who signed up for the registry are of the impression that the former value is more compelling. Federal District Judge Edward Nottingham (who signed up for the registry, by the way) believes the latter should trump. 

It's always great theater when two entrenched constitutional rights clash. These constitutional smack-downs are usually resolved by delicate balancing tests and mad jurisprudential hairsplitting. There have been dozens of cases over the decades pitting personal privacy against unwanted speech, with courts recognizing that allowing either value to be expressed to the fullest would effectively preclude the other altogether. That is, if the right to speak to unwilling listeners is absolute, there can be no privacy. And if the right to privacy is absolute, there would never be a right to speak unless invited. The Do Not Call problem gives us another chance to think about which right we, as a society, value more.

The Supreme Court is not particularly helpful here, having suggested that each right is absolute. Thus, in a 1970 case involving annoying mail, Rowan v. U.S. Post Office the court said that "in the privacy of the home … the individual's right to be left alone plainly outweighs the First Amendment rights of an intruder." While that sounds pretty unequivocal, in Watchtower v. Stratton, a 2002 case invalidating on free-speech grounds an ordinance barring Jehovah's Witnesses from going door to door, the court lovingly quotes a 1939 case in which hounding folks at home is celebrated as one of the cornerstones of American freedom. 

So, OK, Supreme Court, which one is it? Freedom to talk, or freedom not to listen?

Well, here is one way not to think about it: The fact that 50 million Americans signed up for the list is not constitutionally compelling. Nor are the tens of irate letters-to-the-editor complaining about how annoying telemarketers are. It might seem intuitively obvious to you that the right to be left alone is more constitutionally urgent than the right to hear crap in which you have no interest. But the First Amendment exists to protect unpopular speech. Fifty million Americans probably would sign up to ban speeches against the war in Iraq or to bar Carrot Top from ever performing again. And that's why the First Amendment is not about the popularity of the speech in question.

Here is another way not to think about it: The fact that the current Do Not Call list distinguishes between charitable and political calls on the one hand and business calls on the other is constitutionally only semi-interesting. While Denver's Judge Edward Nottingham has a problem with distinctions between political and commercial speech, the courts have been drawing that line for years. Judge Nottingham does not like that some speech is more protected than others, and he certainly has some good company on the high court. But the law does differentiate between commercial speech and other speech. Nottingham relies on a 1993 case, City of Cincinnati v. Discovery Network, in which the court refused to distinguish between a ban on commercial handbills and newspapers in city news racks. But the issue in that case was whether getting rid of a "paltry" 3 percent of the racks holding commercial handbills and leaving intact the equally ugly racks holding newspapers would have a substantial effect on the problem of ugly city news racks. Judge Nottingham misreads Discovery Network to say that the state can never distinguish commercial from political speech if it is trying to solve a problem involving both. The Do Not Call list would stop between 40 percent to 60 percent of the annoying calls to most registered homes. That's not an insubstantial solution, and thus Discovery Network is probably not going to decide it.

Here's one other not-terribly-useful way to frame the debate about Do Not Call: It's not about personal choice. Defenders of Do Not Call argue that signing up to have the FTC block your phone is no different than putting up a "no solicitation" sign to ward off the Jehovah's Witnesses and/or Avon Lady—an act that is abundantly constitutional according to the Supreme Court's 1980 case, Village of Schaumburg v. Citizens for a Better Environment. In fact Reps. Billy Tauzin, R-La., and John Dingell, D-Mich., made that mistake in their statement slamming the Nottingham ruling last week: "Putting your name on the Do Not Call list is no different than hanging a 'no solicitation' sign on your front door," they said. But they are wrong. It's simply not enough to say that individuals have privately chosen to sign up for the government registry—that's the sleight-of-hand the court has used to uphold school vouchers. Here you have a state-administered program in which the state has made determinations about what kinds of speech are permissible and what types may be blocked. There can be no question that free speech is implicated. While the state can certainly step in to block speech under some circumstances, censoring speech just because it's annoying is not traditionally a role we have handed the government. 

One interesting template for the Do Not Call debate is the 2000 Supreme Court decision in Hill v. Colorado, upholding a Colorado restriction on abortion protesters approaching women seeking access to abortion clinics by creating an imaginary 8-foot "bubble" of privacy around them. The pro-life counselors, as they were calling themselves, had been in the habit of physically blocking these women, handing them literature, sometimes shouting and quoting Scriptures; a practice the women found harassing and humiliating. The court struggled to balance the right not to listen against the right to persuade on abortion—one of the most important political questions of our age—and decided, rather surprisingly, in favor of the bubble of privacy. That decision was something of an outlier, in that it subdued protesters on public streets on the grounds that sometimes free speech is just ... too much. It also highlighted the fact that some things—like getting an abortion—simply cannot be done with strangers shouting in your ears.

It's not clear to me that Hill offered a terribly compelling constitutional argument. It's not really all that different from banning Carrot Top, actually. But it does suggest that the court worries about speech that interferes with one's very ability to be. The question, then, is whether strangers selling you the Discover Card while you're trying to cook dinner is more akin to the abortion counselors interfering with your abortion or to a Girl Scout selling cookies door to door. Perhaps we could invent a new constitutional test to differentiate the two: Call it the would-you-remember-it-tomorrow test. You'd likely be scarred for months by an abortion protester haranguing you en route to one of the most traumatic procedures of your life. You'll forget the Girl Scout seconds after you close the door.

Of course it's annoying to be called at home. But is it really interfering with your most essential right to be? If it's not, shouldn't we protect free speech, by protecting the fundamental right to annoy each other, while exercising our equally fundamental right to say, "No, you moron. And take me off your list."

http://slate.msn.com/id/2089192
Free Speech 101, Wartime censorship is alive and well and living on campus.
By Dahlia Lithwick, Posted Thursday, Sept. 19, 2002, at 3:49 PM PT 
Following Sept. 11, many of us feared that the war on terror would result in massive government restrictions on free speech. And almost immediately after the attacks, a fistful of public critics of the war (Bill Maher and two small-town journalists) were indeed fired, boycotted, or suspended. Most of that hysteria died down soon enough—but not at our universities. A year later, on college campuses, we are still suspending professors and beating up students with unpopular viewpoints. And what's more, we do all this under the pretext of fostering openness and free expression. Wartime censorship is alive and well, but it's happening only in our colleges, our "laboratories of democracy."

These firings and suspensions were not initiated by the government, and consequently they don't implicate the First Amendment. They threaten a broader democratic ideal of free speech: the long-cherished belief that words don't hurt but censorship does. Call it patriotism or call it "academic sensitivity," but censorship is still censorship, even when it's invoked to shore up some gauzy dream that universities are a Technicolor rainbow of love and tolerance. 

Long before Sept. 11, there was a growing perversion of what both freedom and speech mean in our universities. The university as a bastion of unfettered political dialogue morphed over the last two decades into the university as quasi-parental hug-factory that must ensure that students don't feel harassed by words they don't want to hear. Universities have become the arbiters of which words are threatening, hateful, or offensive, a game the courts wisely got out of years ago. 

Virtually every stupid speech-related decision made at a university in the year since Sept. 11 was intended to "protect" fragile student sensibilities. Thus, the student newspaper at Berkeley was disciplined by the student Senate for running a cartoon immediately after the hijackings showing the World Trade Center terrorists arriving in hell rather than paradise. [Correction, Sept 20. 2002: The paper was not disciplined but rather condemned in a nonbinding resolution.] Condemned for having fostered anti-Muslim "intolerance," the editors were ordered to apologize on the front page of their paper and attend "diversity training" (the second-worst invention of the last century; the worst being speech codes). A professor at Orange Coast College in Costa Mesa, Calif., received a letter of reprimand for offending students by claiming in class that Muslims who fail to condemn terrorism are effectively condoning it. 

Perhaps the most famous example of overzealous academic censorship is the decision of the University of South Florida to fire, then un-fire, and then ask a court whether they may constitutionally re-fire a computer engineering professor, Sami Al-Arian. His ever-changing list of offenses includes: an appearance on The O'Reilly Factor after Sept.11; saying, "Death to Israel" at a conference in 1991; and affiliation with a think tank associated with terrorist activities. Although the school itself found no evidence to support the latter charges, the university president contends that death threats against Al-Arian put the entire campus at a safety risk. No one talks about firing Alan Dershowitz, and he likely receives more death threats in a day than Al-Arian will in his lifetime. Fraternities and beer bongs also put campuses at a safety risk but no one has tossed them onto the streets. 

Perhaps the most distressing new form of campus censorship has come with the increasingly generous academic definition of what constitutes protected student protest. Last week, former Israeli Prime Minister Benjamin Netanyahu was scheduled to speak at Concordia University in Montreal, Canada. When hundreds of anti-Israel protesters staged what turned into a riot, the speech was canceled. Never mind that protesters punched and kicked prospective listeners who were lined up to hear the speech or that the protesters shattered windows, upended newspaper boxes, and hurled furniture. Less than a handful were arrested; instead, the university responded with censorship, declaring a temporary moratorium on "all Middle East-related student activity on campus." 

Ahmed Abdirahman, a spokesman for one of the groups that organized the protest, was quoted in the Montreal Gazette saying, "As responsible citizens, we have to be here to say physically to Netanyahu that his hatemongering isn't permitted in Montreal." Apparently to "say physically" is not the same as "assault" in his book. It is in mine. 

The idea that physical brutality can be used effectively to interfere with political discourse should terrify any believer in democracy. Canadians—who don't have a First Amendment but do have a long and impressive history of protecting speech—mostly recognize what happened last week for what it is: Violence dressed up as a politically correct protest. 

In a similarly disturbing incident last May, anti-Israel demonstrators at San Francisco State University staged a counterdemonstration to a Jewish peace rally. A group of Jewish students were surrounded by at least twice as many pro-Palestinian students screaming, "Hitler didn't finish the job," "Fuck the Jews," and "Die, racist pigs." When the faculty on hand failed to intercede, campus police had to form a barrier, and the Jewish students were escorted from the area. This protest was not speech. It was violence.

Free speech does not encompass the right to fire, suspend, or riot your way into a universe in which everyone agrees with your views, even if you have legitimate grievances. The courts are well aware of this, but it seems that universities, both here and in Canada, are not. On campus, you may "speak" freely—with fists, chairs, and broken glass—so long as you are a member of an aggrieved minority with delicate sensibilities and a narrative of oppression. 

This leaves the state to take on a new role in protecting free speech. The state must be responsible for busting up the monopoly that has taken over the marketplace of ideas: a monopoly of suffering, political correctness, and sympathy without limits. In the firing cases, the state will be represented by the courts, which will reinstate faculty fired for no reason other than unpopular views. And in the campus protest cases, the state must acknowledge that people who use force to suppress the opinions of others are not performing some sacred protected speech act. They are committing assault, not merely on other humans and on the basic promise of free speech, but on democracy itself.
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Can the FCC Regulate HBO?  Michael Powell promises to crack down on cable. Can he?
By Brendan I. Koerner, Posted Thursday, Feb. 12, 2004, at 2:47 PM PT 
Calling Janet Jackson's exposed breast "a new low for prime-time television," FCC Chairman Michael K. Powell has promised Congress that he'll do his best to prevent both networks and cable stations from airing indecent material. Does the FCC have the authority to regulate HBO, MTV, and other cable channels that regularly show salacious fare?

Not really, although it can try to use its clout to browbeat cable channels into better self-policing. The FCC's regulatory powers extend only to over-the-air broadcasters, who transmit their programs via the publicly owned spectrum. In order to obtain the FCC's permission to use slivers of that spectrum, broadcasters agree to abide by the commission's rules, which include indecency standards. Cable, on the other hand, travels to American homes via privately built and maintained hardware. (The same goes for satellite services like the DISH Network, whose orbiting hardware is privately launched.) So, cable channels needn't strike a bargain with the FCC in order to operate.

The legal logic of this double standard is that over-the-air broadcasts are inescapable—if you have a television with a functioning antenna, you're bound to pick up NBC, CBS, and ABC. Cable service, on the other hand, requires a monthly fee. Paying your monthly cable bill is tantamount to acknowledging that you know what you're getting into, bad words and all. A sensitive viewer who doesn't want to risk peeking at an episode of HBO's raunchy Real Sex series can simply decide not to get cable. For easily offended types who can't imagine life sans ESPN, the FCC recommends asking the cable provider for a "lockbox," which blocks out whatever channels a household deems dangerous.

There are some de facto limits on cable content, especially for channels that rely on advertising—you'll never hear an F-bomb dropped on, say, TBS, lest it upset a show sponsor. And obscenity laws, of course, apply to cable as they do all forms of media, so a channel could face criminal prosecution for airing material that was really beyond the pale. 

Other than that, Powell is essentially powerless to put the kibosh on racy cable programming. His posturing on the subject, however, could cajole some cable channels into promising they'll be more vigilant for the sake of the children and their own public-relations images. Powell's responsibility message will doubtless include the fact that close to 85 percent of American homes now receive their television via cable or satellite, so it's basically every bit as pervasive as over-the-air broadcasts.

The FCC could have one regulatory ace up its sleeve, however, at least when it comes to satellite TV. Satellite providers use the public spectrum to communicate with their spacecraft. According to Communications Daily, FCC Commissioner Michael Copps recently hinted that because of that fact, the commission may be able to exert a greater measure of control over the likes of DirecTV.
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First Amendment: Liar-Proof?
By Laura Hodes, Posted Thursday, Oct. 9, 2003, at 4:10 PM PT 
This week, attorneys for Martha Stewart filed a motion seeking to dismiss the charge of criminal securities fraud against her. The government claims that when Stewart said in three statements to the press that she had not engaged in insider trading, she was trying to manipulate the market price of her company's stock, thereby committing fraud. Her lawyers argue that Stewart was professing her innocence on a personal issue "wholly unrelated to the securities of the public company" and that the securities fraud charge thus violates her First Amendment and due process rights. If Martha Stewart was lying, could she really claim that such lies were free speech? 

Most likely no, but she may be the beneficiary of heightened free speech protection, as part of her right to due process, since corporations don't have due process rights, but people do. It depends whether her statements are seen as personal or commercial. Intentional falsehoods designed to elicit money are not protected by free speech law, nor is securities fraud. But Stewart's case falls in a gray area because her statements can also be viewed outside the securities fraud area as statements about her own personal innocence, and not that of her company, in which case her due process rights come into play. 

Her lawyers try to paint her statements of innocence as "personal statements concerning personal conduct." They emphasize: "Ms Stewart is a person, not a commodity. She has a daughter, she has friends, she has neighbors. … She is entitled, as is anyone, to speak out to defend herself." The prosecution's counterargument will be that Stewart is so closely associated with the public image of Omnimedia that her press statements were not simply protests of her innocence, but statements to shareholders defending her stock price. 

If Stewart's statements are viewed solely as communications to the markets, it's clear she does not have the right to lie. In the 1988 case Basic Inc. v. Levinson, a corporate board, to save an impending merger, stated publicly (and falsely) that no merger discussions were in the works. The Supreme Court held that a board is free to maintain silence or to say no comment but not to lie to the public. 

If Stewart's statements are deemed personal, it's still unlikely that the First Amendment would protect false speech. It's probable the courts would apply the "conscious falsehood" test laid out in the 1964 case of New York Times Co. v. Sullivan. Under Sullivan, the government would have to prove either that Stewart knew what she said was false, or that she recklessly disregarded whether it was true or false. If Stewart was found to have stated a "conscious falsehood," she would not receive First Amendment protection. 

However, there is a possibility the court will make an exception to Sullivan. The argument can be made that here First Amendment rights intersect with due process rights such that, regardless of what Stewart knew, she should be allowed to proclaim her innocence. A court may be reluctant to strictly apply Sullivan and want to give Stewart an extra layer of protection because a person's right to defend her innocence against a criminal prosecution deserves special protection. 

Even if we view Stewart's statements as not personal but commercial, there is one final layer of gray in the law. In last term's Nike v. Kasky case, the Supreme Court ducked the issue of whether corporations have a First Amendment right to lie to consumers about their human rights and labor records. At issue there were allegedly false statements by Nike denying it was mistreating workers at foreign plants*. The concern was whether such statements were protected by the First Amendment as part of public discussion on issues of public policy. The court did not decide the case, so this issue remains unsettled. 
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