"I cannot praise a fugitive and cloistered virtue"
In "Areopagitica," Milton made a magisterial case not just for freedom of speech, but for freedom of soul.

- - - - - - - - - - - -
By Gary Kamiya
July 8, 2003  |  It is fitting that perhaps the seminal essay in defense of free speech in world history was written by the man the scholar Christopher Hill called "a more controversial figure than any other English poet." Heretic, revolutionary and supporter of regicide, outspoken defender of divorce, anti-Catholic, vitriolic political pamphleteer, John Milton was also one of the supreme poets in the English language, whose epic attempt to "justify the ways of God to man" has awed and given colossal headaches to generations of English majors trying to navigate the whitewater sublime of his syntax backward running. 

Three and a half centuries later, "Areopagitica: A speech for the liberty of unlicensed printing for the parliament of England" remains one of the greatest, most intricately argued and most eccentric free speech manifestoes ever written. It is not surprising that it inspired the American revolutionaries who created the Constitution and the Bill of Rights: "Areopagitica" was created during a unique (and, for Americans, underappreciated) time in world history, the English Revolution, when during a brief window of freedom and intoxication wild and woolly groups like the Diggers, the Levellers and the Ranters burst upon the scene, preaching whacked-out gospels that remain weirder than any ideologies dreamed up by the Beats or the hippies. As Hill observes in "Milton and the English Revolution," these "ideas had previously circulated only in the heretical underground: now they could suddenly be freely discussed. Milton celebrated this ferment in 'Areopagitica.'" 

"Areopagitica" cannot be understood without some grasp of the turbulent times in which it was written. Milton wrote the tract in 1644, two years after the start of the English Civil War. In 1640 the heavy-handed and blundering King Charles I, who had refused to convene Parliament for 12 years, had finally been forced by financial necessity to call his legislators together. Following a series of royal missteps, culminating in his attempt to arrest five members for treason, Parliament turned against him and became the center of resistance to his rule. The struggle between the anti-Royalist Roundheads, led by Oliver Cromwell, and the Cavaliers ended in 1649, when Charles was executed for treason -- an event welcomed by the bitterly anti-royalist Milton. 

The Parliament quickly abolished the infamous Star Chamber, a despotic secret court that Charles and earlier monarchs had used to persecute political enemies and the religiously heterodox -- and that also, through a monopolistic licensing system, controlled the publishing trade. The abolition of the Star Chamber and its licensing system led to a publishing explosion: The number of pamphlets published shot from 22 in 1640 to almost 2,000 in 1642. But when the war against Charles began to go badly in 1643, Parliament reinstated licensing, appointing a group of censors expert in various fields to pass judgment on printed material. 

It was this return to state censorship in advance -- what we now call "prior restraint," the power famously rejected by the U.S. Supreme Court in the Pentagon Papers case -- that Milton attacked in "Areopagitica." Milton had his own reasons to be wary of censorship: He had been forced to publish his controversial tract on divorce without a license. But what gives "Areopagitica" its enduring power is the sheer height and breadth of its universal argument -- an impassioned defense of freedom and the human spirit. For Milton, writing at one of those hinge points in history when polemics take on the weight of the eternal, the two could not be separated. 

The title of Milton's tract refers to the Areopagus, the highest court in Greece, to which the orator Isocrates delivered a speech calling for political reform: Isocrates attacked the judges for falling away from wisdom, just as Milton attacks Parliament for its folly in imposing censorship. This arcane classical elbow in the ribs of his readers is atypical, however. Milton starts by employing a double strategy: He deploys his prodigious classical learning to flatter and cajole his audience by invoking the greatness of the ancients, who rejected censorship; and he claims that it was the despised Catholics -- "those whom ye will be loath to own" -- who were the originators and greatest proponents of censorship. In effect, Milton is asking Parliament: Do you want to be like Pericles and his comrades, bestriding the earth like demigods, or do you prefer the bloodthirsty and superstitious papists, worshipping a corrupt bureaucracy and rejecting the Word of God?

The heart of Milton's argument, however, rises far above these stratagems. Bringing to bear his uniquely potent combination of Christian rigor and humanist freethinking -- a combination that in certain respects is alien to the modern mind, but in others is utterly contemporary -- Milton argues that all speech must be free, because it is only through struggle and competition that truth or religion worthy of the name will emerge. Speech must be free because man is free -- and man must be free because without freedom, there could have been no primordial Fall and there can be no future grace. "... what wisdom can there be to choose, what continence to forbear without the knowledge of evil? ... I cannot praise a fugitive and cloistered virtue, unexercised and unbreathed, that never sallies out and sees her adversary but slinks out of the race ... Assuredly we bring not innocence into the world, we bring impurity much rather; that which purifies us is trial, and trial is what is contrary." 

Without vigorous and free debate, Milton writes, real thinking and real piety will wither away, to be replaced by mere mechanical, cowardly adherence to doctrine. Again, Milton contrasts Catholic submission to authority with manly Protestant independence. And again, he urges that God created a multitudinous world, and it is not for man to narrow its splendor. "No man who hath tasted learning but will confess the many ways of profiting by those who, not contented with stale receipts, are able to manage, and set forth new positions to the world. And were they but as the dust and cinders of our feet, so long as in that notion they may yet serve to polish and brighten the armoury of Truth, even for that respect they were not utterly to be cast away." 

Moreover, Milton points out, it is the inevitable nature of censorship to muzzle writers whose genius is not immediately apparent. "But if they be of those whom God hath fitted for the special use of these times with eminent and ample gifts, and those perhaps neither among the priests nor among the pharisees, and we in the haste of a precipitant zeal shall make no distinction, but resolve to stop their mouths, because we fear they come with new and dangerous opinions, as we commonly forejudge them ere we understand them; no less than woe to us, while thinking thus to defend the Gospel, we are found the persecutors." 

"Areopagitica" appeals not just to the vanity but to the patriotism of Parliament. Censorship, Milton maintains, is an insult to the intellect, spirit and integrity of the English people: "And it is a particular disesteem of every knowing person alive, and most injurious to the written labours and monuments of the dead, so to me it seems an undervaluing and vilifying of the whole nation. I cannot set so light by all the invention, the art, the wit, the grave and solid judgment which is in England, as that it can be comprehended in any twenty capacities how good soever, much less that it should not pass except their superintendence be over it, except it be sifted and strained with their strainers, that it should be uncurrent without their manual stamp. Truth and understanding are not such wares as to be monopolized and traded in by tickets and statutes and standards." 

In one of "Areopagitica's" most famous passages, Milton compares his nation to a powerful man waking up from the long sleep of dogma and unfreedom -- and warns that censorship will send him back to his slumbers. "Methinks I see in my mind a noble and puissant nation rousing herself like a strong man after sleep, and shaking her invincible locks: methinks I see her as an eagle mewing her mighty youth, and kindling her undazzled eyes at the full midday beam; purging and unscaling her long-abused sight at the fountain itself of heavenly radiance; while the whole noise of timorous and flocking birds, with those also that love the twilight, flutter about, amazed at what she means, and in their envious gabble would prognosticate a year of sects and schisms. What would ye do then? should ye suppress all this flowery crop of knowledge and new light sprung up and yet springing daily in this city? Should ye set an oligarchy of twenty engrossers over it, to bring a famine upon our minds again, when we shall know nothing but what is measured to us by their bushel?" 

Milton makes a powerful negative argument that the licensing laws are doomed to fail in any case, for corrupting and distracting elements are found everywhere in society. "If we think to regulate printing, thereby to rectify manners, we must regulate all recreation and pastimes, all that is delightful to man. No music must be heard, no song be set or sung, but what is grave and Doric. There must be licensing dancers, that no gesture, motion, or deportment be taught our youth but what by their allowance shall be thought honest; for such Plato was provided of. It will ask more than the work of twenty licensers to examine all the lutes, the violins, and the guitars in every house; they must not be suffered to prattle as they do, but must be licensed what they may say." 

But perhaps Milton's crowning argument -- if not one that history has borne out -- is the notion that the truth will win out in the end. "Though all the winds of doctrine were let loose to play upon the earth, so Truth be in the field, we do injuriously by licensing and prohibiting to misdoubt her strength. Let her and Falsehood grapple; who ever knew Truth put to the worse in a free and open encounter?" 

It seems to me that for Milton, freedom is an even higher virtue than Truth -- just as it is necessary that man be born free to choose his relationship with God, rather than born already saved and in the full light of grace. Even if he thought that Truth would not inevitably win out, Milton would choose a world of freedom. 

Some critics have argued that Milton's position is far less tolerant than it appears, and that it is so nonsecular that it offers scant support for defenders of the First Amendment. It is true that Milton argues only against prior restraints on publishing: The authors of impious or libelous books, he makes clear, should be subjected to the harshest punishments. And it is equally true that Milton's tolerance is far from universal. His bitter attacks on "papists," and his refusal to extend his defense of free speech to Catholics, sits uneasily with modern readers. Within the context of his time and his beliefs, however, his views are hardly beyond the pale. Like all writers of his day, Milton was not a relativist willing to see the truth in all religions; nor did his notion of freedom extend to anything like modern limits. As a radical British Protestant in 1644, he believed that Catholicism was itself the unalterable foe of free thinking and therefore should be proscribed: For him, it occupied the place that incitement to violence or other unprotected speech does today. 

There is no way to reconcile this latter belief with our modern notions of free speech: If Milton gets a pass here, it is purely on historical grounds. But the aggressive Christianity that drives Milton's defense of freedom seems to me eminently compatible with how we think about free speech today. Yes, his argument that the state must allow unfettered intellectual and spiritual inquiry is based on the pursuit of a truth that Milton, like all his contemporaries, defined in exclusively Christian terms (although eccentric ones). And yes, modern secular ideologies would probably be anathema to him. But the very intensity and paradoxical rigor of his Christianity seems to open it beyond itself: When Milton defends the search for truth, it is hard not to believe that deep in his soul, he would include as searchers many of those he might consciously reject. In short, at some level Milton is of the secular humanists' party without knowing it. 

For all of its harsh edges -- or perhaps because of them -- "Areopagitica" remains more than relevant: In its reverence for the sacredness of writing and thought, it retains the power not only to inspire, but to make us ashamed. The truth is that books, the freedom to write, the freedom to think, mean very little to us anymore. A contemporary American cannot but feel a twinge of envious sadness when Azar Nafisi, the author of "Reading Lolita in Tehran," writes that for the women secretly studying literature in Iran, the works of Joyce and James held out the limitless promise of freedom. 

Similarly, Milton's profound respect for books and for human thought as the quintessence and highest essence of humanity (a respect whose other side is intolerance) seems to come from a long-lost world. "For books are not absolutely dead things, but do contain a potency of life in them to be as active as that soul was whose progeny they are; nay, they do preserve as in a vial the purest efficacy and extraction of that living intellect that bred them." Nothing stronger has ever been written about the sanctity of books, or the human mind.
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Can Your Boss Fire You for Your Political Beliefs?  A cautionary Independence Day tale.  By Timothy Noah Updated Monday, July 1, 2002, at 4:14 PM PT 
On Oct. 22, a sewing-machine operator named Michael Italie was fired by Goodwill Industries, the network of nonprofit groups best-known for collecting and selling used clothing and furniture in order to provide job training for the disabled. Among Goodwill's lesser-known functions is to supply low-cost contract labor to the federal government. Italie's job was to sew U.S. Navy jackets in Goodwill's Miami plant. The factory had been humming since Sept. 11; to meet the surging demand for American flags, it had gone on a 24-hour production schedule.

At 5 p.m., half an hour before the conclusion of his 10-and-a-half-hour shift, Italie's supervisor called him into the personnel office, where he was greeted by the plant's head of security. "Because of your views of the U.S. government, which are contrary to those of this agency, you are a disruptive force and cannot work here anymore," he said, according to Italie. "Take your things and go."

Italie does indeed have a view of the U.S. government that is unconventional, even hostile: As a member of the Socialist Workers Party, he favors creation of a "workers' and farmers' government" in the United States along the lines envisioned by Karl Marx, V.I. Lenin, and Leon Trotsky. (The Socialist Workers Party began life in 1928 as a Trotskyist splinter from the Communist Party U.S.A., but over the past 30 years the venerable blood-feud between Leninists and Trotskyites has faded.) "We don't advocate violence," Italie told Chatterbox. "Violence is rooted in the capitalist system." (He really does talk like that.) 

Italie had not been proselytizing within the Goodwill plant, and he was not accused of doing so. His views had come to management's attention only because Italie was making a quixotic run for Miami mayor on the Socialist Workers Party ticket. A few days before his firing, Italie appeared in a TV debate and made several highly provocative remarks. Discussing the war on terrorism, he invited viewers to "join the fight to build a revolutionary working-class movement that can take power out of the hands of the warmakers." Italie also spoke words that were guaranteed to enrage Miami voters: "I support the Cuban Revolution." (For a fuller account of what Italie said in the debate, see articles in the Socialist Workers Party house organ, The Militant, here and here.)

Chatterbox was drawn to Italie's case not out of sympathy for his politics, which Chatterbox considers abhorrent, but out of sympathy for Italie himself. We were childhood friends in New Rochelle, N.Y., and we bunked together at Camp Arcady in Hague, N.Y. I lost contact with Mike at the age of 12 (we moved away). Evidently we followed very different paths thereafter. We spoke today for the first time in 32 years.

A less sentimental factor that draws Chatterbox to Italie's case is Chatterbox's belief in the First Amendment. Goodwill makes no bones about the fact that it fired Italie not for any on-the-job conduct but for holding views it does not wish to be associated with. "We cannot have anyone who is attempting to subvert the United States of America," Dennis Pastrana, chief executive of Goodwill in South Florida, told the Miami Herald on Oct. 30. "His political beliefs are those of a communist who would like to destroy private ownership of American enterprises and install a communist regime in the United States." 

It seems reasonable to ask what business Michael Italie's political convictions were to his employer. But when the local chapter of the American Civil Liberties Union looked into Italie's case, it discovered, as Pastrana evidently had, that Goodwill was on strong legal footing. "There is no legal case to be brought," explains Miami chapter president Lida Rodriguez-Taseff. "The law is pretty clear that a private employer can fire someone based on their political speech even when that political speech does not affect the terms and conditions of employment." A public employer would be prevented from firing someone based on political speech (because that would constitute the government itself suppressing free speech). Rodriguez-Taseff briefly held out some hope that Goodwill could be challenged based on its government contracts. Apparently, though, the case law isn't favorable for government contractors, either. Italie told Chatterbox that every lawyer he's spoken with has told him essentially the same thing. Everyone who isn't a lawyer, Italie said, is outraged. Chatterbox tested this hypothesis by describing Italie's case to Ronald Radosh, the virulently anti-Communist writer. "Everybody has a right to run for mayor on the SWP ticket," Radosh said. "That's a clear-cut infringement of civil liberties."

The irony is that one can make (and many have made) the case that people like Michael Italie shouldn't be permitted to hold jobs in government, where at least in theory they have the power to subvert the U.S. system. Yet it is in government where Italie would be protected. In the private sector, where Italie is entirely harmless, he enjoys no protection at all.
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Why Can Shopping Malls Limit Free Speech?  By Dahlia Lithwick,  Posted Monday, March 10, 2003, at 3:01 PM PT 
Last week, 61-year-old Stephen Downs was arrested for refusing to remove a T-shirt with the words "Peace on Earth" and "Give Peace a Chance" in a shopping mall in Albany, N.Y. Why don't citizens have the same free speech rights in shopping centers that they do on city streets and parks? 

Because malls are private property, and our constitutional rights are triggered only when the government (and not a private citizen) tries to limit our freedoms. As malls expand to include outdoor boulevards, movie theaters, and coffee houses, many contend that we should have free expression rights in these "private forums." Their argument is that malls play the same role city streets and town squares once played in our democracy. 

The first cases asserting free speech rights in privately owned shopping centers were successful. In the 1946 case of Marsh v. Alabama, the Supreme Court held that the business district of a privately owned "company town" was the same as a public street for First Amendment purposes, finding that "the more an owner, for his advantage, opens up his property for use by the public in general, the more do his rights become circumscribed by the statutory and constitutional rights of those who use it." A 1968 case—Amalgamated Food Employees Union v. Logan Valley Plaza—held that a privately owned mall was the "functional equivalent" of the business district in Marsh.
But realizing they had overreached in the early cases, and sensitive to what they had done to private property rights, the Supremes reversed course in Hudgens v. NLRB, a 1976 case holding that the First Amendment guarantees no free speech rights in private shopping centers. And in an important 1980 case, Pruneyard v. Robins, the court upheld the general notion that citizens have no First Amendment rights to express themselves in privately owned shopping centers while still agreeing that a group of California students had the right to hand out leaflets and collect signatures in a private California mall.

The magic bullet in Pruneyard? The high court found that state constitutions may confer upon citizens broader speech rights than the federal Constitution, and the broadly worded California Constitution gave citizens the right to speak freely, even in private malls. The court dismissed the shopping center's claims that such a rule infringed on its free speech rights, by forcing it to tolerate unwanted speech on private property, and rejected the argument that forcing them to open up to public debate constituted an unconstitutional "taking" of private property.

Pruneyard was an invitation from the high court to the states to amend and interpret their own state constitutions to permit free speech in private forums if they so desired. But 23 years later, only six states have joined California in recognizing a state constitutional right to speak and assemble on private property: New Jersey, Colorado, Oregon, Massachusetts, Washington, and Pennsylvania (and several of them have waffled after doing so). Even the states conferring these broader speech rights do so only on two types of private property—shopping malls and non-public universities—and the only speech protected there is political speech.

The New York Court of Appeals expressly refused to apply New York's constitutional protections to free speech in shopping malls, which is why Stephen Downs was hauled away for suggesting that we give peace a chance. The charges were later dropped.
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Is Seattle's Curfew Legal?  Matt Alsdorf, Posted Thursday, Dec. 2, 1999, at 3:39 PM PT 
On Wednesday, Seattle Mayor Paul Schell imposed an overnight curfew on the city's downtown area for the second night in a row. Police threatened to arrest anyone who ventured into the zone without "legitimate business." The ACLU plans to contest the action in court. Is this curfew legal?

Like most cities, Seattle has municipal laws that grant the mayor broad "police powers"--the authority to take the actions necessary to protect citizens and their property. (Similar powers are granted to other chief executives, such as county commissioners, governors, and the president.) In Seattle's case, the mayor may declare a state of emergency and/or impose a curfew whenever he believes that "extraordinary measures [are needed] to prevent the death or injury of persons and to protect the public peace, safety, and welfare, and alleviate damage, loss, hardship or suffering."

Even if Mayor Schell's curfew is found to be consistent with Seattle's municipal laws (as most agree it will be), it could still be challenged in federal court on the grounds that it violates constitutional rights, such as free speech. Typically, justices defer to the judgment of the executive branch during the event--that is, they would be unlikely to grant an injunction preventing the city from enforcing its curfew while the WTO is in town. Instead, cases are brought after the fact that seek either monetary damages from the city or a court order barring similar action in the future.

These instances--when public safety and fundamental rights conflict--comprise one of the murkiest areas of constitutional law. There are few cut-and-dry legal standards for determining which interest prevails. The facts are weighed on a case-by-case basis. If the Seattle curfew is contested in court--which is all but inevitable--here are the major questions the judge will have to decide:

Were free speech rights violated? Courts have deemed streets, sidewalks, and parks to be open forums for free speech--and Seattle's action clearly limited the protestors' access to them. However, courts have also determined that governments can restrict expression to a reasonable time, place, and manner. The city might argue that this is all its curfew did, since protestors could simply go elsewhere in the city to hold their demonstrations without interference. But since access to the desired audience is part of free speech, complainants could counter that restricting their location impinged on their rights.

Were continued protests likely to have led to unlawful conduct? Federal courts have clearly held that First Amendment activities cannot be banned simply because prior similar activity led to violence--as they did in Seattle on Tuesday afternoon. (For example, after the Rodney King verdict and ensuing riots in 1992, the Ninth Circuit Court of Appeals concluded that the San Francisco Police Department had acted improperly in ordering officers to disband all future protests.) However, if police have specific information about future lawbreaking or reasonably believe that they would be been unable to control an outbreak of violence, courts have sometimes allowed First Amendment rights to be temporarily curtailed.

Was the prohibition content-based? Any law that prohibits one type of speech while allowing another is presumptively unconstitutional. In Seattle, the curfew banned from downtown everyone who said they intended to protest or who lacked another reason for entering. Therefore, the city might argue, it was not content-based: Everyone was equally affected, regardless of his or her cause. However, complainants could contend that in practice it was discriminatory: It actually affected only the group of protestors who opposed the WTO, and some reports suggest that police were barring people based on their style of dress.

Could the same result have been accomplished by more limited means? Governments are required to restrict speech and other rights as little as possible. So, complainants would likely win a case if they could prove that the city did not pursue another, less restrictive option. Seattle could contend that nothing short of an outright ban on downtown demonstrations would have both protected public safety and ensured that non-protestors (including WTO delegates) would be able go about their lawful business. And they could point to their accommodation--which some have even suggested was too great--of protestors during the day and the limited duration of the curfew. But other lawyers have already publicly stated that the complete prohibition of demonstrations and the large size of the area are both unconstitutionally extreme.
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Free Speech 101, Wartime censorship is alive and well and living on campus.  By Dahlia Lithwick, Posted Thursday, Sept. 19, 2002, at 3:49 PM PT 
Following Sept. 11, many of us feared that the war on terror would result in massive government restrictions on free speech. And almost immediately after the attacks, a fistful of public critics of the war (Bill Maher and two small-town journalists) were indeed fired, boycotted, or suspended. Most of that hysteria died down soon enough—but not at our universities. A year later, on college campuses, we are still suspending professors and beating up students with unpopular viewpoints. And what's more, we do all this under the pretext of fostering openness and free expression. Wartime censorship is alive and well, but it's happening only in our colleges, our "laboratories of democracy."

These firings and suspensions were not initiated by the government, and consequently they don't implicate the First Amendment. They threaten a broader democratic ideal of free speech: the long-cherished belief that words don't hurt but censorship does. Call it patriotism or call it "academic sensitivity," but censorship is still censorship, even when it's invoked to shore up some gauzy dream that universities are a Technicolor rainbow of love and tolerance. 

Long before Sept. 11, there was a growing perversion of what both freedom and speech mean in our universities. The university as a bastion of unfettered political dialogue morphed over the last two decades into the university as quasi-parental hug-factory that must ensure that students don't feel harassed by words they don't want to hear. Universities have become the arbiters of which words are threatening, hateful, or offensive, a game the courts wisely got out of years ago. 

Virtually every stupid speech-related decision made at a university in the year since Sept. 11 was intended to "protect" fragile student sensibilities. Thus, the student newspaper at Berkeley was disciplined by the student Senate for running a cartoon immediately after the hijackings showing the World Trade Center terrorists arriving in hell rather than paradise. [Correction, Sept 20. 2002: The paper was not disciplined but rather condemned in a nonbinding resolution.] Condemned for having fostered anti-Muslim "intolerance," the editors were ordered to apologize on the front page of their paper and attend "diversity training" (the second-worst invention of the last century; the worst being speech codes). A professor at Orange Coast College in Costa Mesa, Calif., received a letter of reprimand for offending students by claiming in class that Muslims who fail to condemn terrorism are effectively condoning it. 

Perhaps the most famous example of overzealous academic censorship is the decision of the University of South Florida to fire, then un-fire, and then ask a court whether they may constitutionally re-fire a computer engineering professor, Sami Al-Arian. His ever-changing list of offenses includes: an appearance on The O'Reilly Factor after Sept.11; saying, "Death to Israel" at a conference in 1991; and affiliation with a think tank associated with terrorist activities. Although the school itself found no evidence to support the latter charges, the university president contends that death threats against Al-Arian put the entire campus at a safety risk. No one talks about firing Alan Dershowitz, and he likely receives more death threats in a day than Al-Arian will in his lifetime. Fraternities and beer bongs also put campuses at a safety risk but no one has tossed them onto the streets. 

Perhaps the most distressing new form of campus censorship has come with the increasingly generous academic definition of what constitutes protected student protest. Last week, former Israeli Prime Minister Benjamin Netanyahu was scheduled to speak at Concordia University in Montreal, Canada. When hundreds of anti-Israel protesters staged what turned into a riot, the speech was canceled. Never mind that protesters punched and kicked prospective listeners who were lined up to hear the speech or that the protesters shattered windows, upended newspaper boxes, and hurled furniture. Less than a handful were arrested; instead, the university responded with censorship, declaring a temporary moratorium on "all Middle East-related student activity on campus." 

Ahmed Abdirahman, a spokesman for one of the groups that organized the protest, was quoted in the Montreal Gazette saying, "As responsible citizens, we have to be here to say physically to Netanyahu that his hatemongering isn't permitted in Montreal." Apparently to "say physically" is not the same as "assault" in his book. It is in mine. 

The idea that physical brutality can be used effectively to interfere with political discourse should terrify any believer in democracy. Canadians—who don't have a First Amendment but do have a long and impressive history of protecting speech—mostly recognize what happened last week for what it is: Violence dressed up as a politically correct protest. 

In a similarly disturbing incident last May, anti-Israel demonstrators at San Francisco State University staged a counterdemonstration to a Jewish peace rally. A group of Jewish students were surrounded by at least twice as many pro-Palestinian students screaming, "Hitler didn't finish the job," "Fuck the Jews," and "Die, racist pigs." When the faculty on hand failed to intercede, campus police had to form a barrier, and the Jewish students were escorted from the area. This protest was not speech. It was violence.

Free speech does not encompass the right to fire, suspend, or riot your way into a universe in which everyone agrees with your views, even if you have legitimate grievances. The courts are well aware of this, but it seems that universities, both here and in Canada, are not. On campus, you may "speak" freely—with fists, chairs, and broken glass—so long as you are a member of an aggrieved minority with delicate sensibilities and a narrative of oppression. 

This leaves the state to take on a new role in protecting free speech. The state must be responsible for busting up the monopoly that has taken over the marketplace of ideas: a monopoly of suffering, political correctness, and sympathy without limits. In the firing cases, the state will be represented by the courts, which will reinstate faculty fired for no reason other than unpopular views. And in the campus protest cases, the state must acknowledge that people who use force to suppress the opinions of others are not performing some sacred protected speech act. They are committing assault, not merely on other humans and on the basic promise of free speech, but on democracy itself.
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Do Noncitizens Have Constitutional Rights?
Chris Suellentrop
Posted Thursday, Sept. 27, 2001, at 2:47 PM PT 
Attorney General John Ashcroft wants the power to lock up immigrants suspected of terrorism and hold them indefinitely. Wouldn't this violate the Constitution?

Not necessarily. True, the Bill of Rights applies to everyone, even illegal immigrants. So an immigrant, legal or illegal, prosecuted under the criminal code has the right to due process, a speedy and public trial, and other rights protected by the Fifth and Sixth Amendments. This fact sheet from the National Lawyers Guild outlines a host of rights afforded to immigrants and citizens alike. (There are a few rights reserved for citizens. Among them are the right to vote, the right to hold most federal jobs, and the right to run for political office.)

But immigration proceedings are matters of administrative law, not criminal law. (As a result, the consequence of violating your immigration status is not jail but deportation.) And Congress has nearly full authority to regulate immigration without interference from the courts. Because immigration is considered a matter of national security and foreign policy, the Supreme Court has long held that immigration law is largely immune from judicial review. Congress can make rules for immigrants that would be unacceptable if applied to citizens.

In 1952's Harisiades v. Shaughnessy, the Supreme Court upheld the right of Congress to expel noncitizens who were former Communists. "In recognizing this power and this responsibility of Congress, one does not in the remotest degree align oneself with fears unworthy of the American spirit or with hostility to the bracing air of the free spirit," Justice Felix Frankfurter wrote in his concurrence. "One merely recognizes that the place to resist unwise or cruel legislation touching aliens is the Congress, not this Court."

Still, immigrants facing deportation do have some rights. Most are entitled to a hearing before an immigration judge, representation by a lawyer (but not one that's paid for by the government), and interpretation for non-English-speakers. The government must provide "clear and convincing" evidence to deport someone (a lower standard than "beyond a reasonable doubt").

On the other hand, some immigrants who are suspected terrorists may not be allowed to confront the evidence against them. In 1996, Congress established the Alien Terrorist Removal Court, a secret tribunal that can examine classified evidence. (Interestingly, Congress mandated in the same law that an immigrant tried by the terrorist court would have the right to counsel at government expense.) But the Alien Terrorist Removal Court has never been used, and a Department of Justice spokesman said he isn't aware of any plans to use the terrorist court any time soon.
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Shut Up, He Explained, A Yale Law professor gets it all wrong about the First Amendment.  By Louis Menand, Updated Friday, Jan. 24, 1997, at 12:30 AM PT 
The Irony of Free Speech By Owen M. Fiss (Harvard University Press; 98 pages; $18.95)

	


Owen Fiss is a professor at the Yale Law School and a highly regarded scholar of constitutional law. The subject of this short book is the present direction of the law governing the freedom of speech. What Professor Fiss has to say about it is worth attending to not merely because of his prominence in the field but because his argument is planted in the common assumptive ground of a lot of contemporary academic thought about the bankruptcy of individualism. The thesis of the book is Fiss', but the wisdom is conventional.

Professor Fiss thinks the present direction of First Amendment law is a bad one, and he has an idea about how we might improve it. The short way to put his argument (though it is not quite the way he puts it) is to say that our approach to speech has become increasingly permissive. Courts have become more and more reluctant to allow the state to interfere with the rights of individual speakers to say what they wish, and it is time to roll back that permissiveness and to embark on a new approach that would permit the state to silence some speakers and promote others, but still, Fiss argues, in the name of freedom of speech.

This is what Fiss means by the "irony" in his title: that true freedom of speech for all requires suppressing the speech of some. This is not, technically, an irony. It is a paradox. An irony would be the observation that an attempt to increase freedom for all often entails, despite our best efforts, a decrease in freedom for a few. If Fiss had addressed the subject of free speech in this spirit, as an irony, he would undoubtedly have had some interesting things to say, for he is a learned and temperate writer. But he has, instead, chosen to address the issue as an advocate for specific groups he regards as politically disadvantaged--women, gays, victims of racial-hate speech, the poor (or, at least, the not-rich), and people who are critical of market capitalism--and to design a constitutional theory that will enable those groups to enlist the state in efforts either to suppress speech they dislike or to subsidize speech they do like, without running afoul of the First Amendment. Embarked on this task, the most learned and temperate writer in the world would have a hard time avoiding tendentiousness. Fiss does not avoid it.

The Irony of Free Speech is a discussion of several speech issues: campaign-finance laws, state funding for the arts, pornography, speech codes, and equal time. These discussions are not doctrinaire, but their general inclination is to favor state intervention, on political grounds, in each of those areas--that is, to favor restrictions on campaign spending, greater regulation of pornography, and so on. Fiss' analyses of specific cases are presented against a lightly sketched historical argument. Light though the sketching is, the historical argument is almost the most objectionable thing about the book, since it involves a distortion of the history of First Amendment law that is fairly plain even to someone who is not a professor at Yale Law School.

The argument is that "the liberalism of the nineteenth century was defined by the claims of individual liberty and resulted in an unequivocal demand for liberal government, [while] the liberalism of today embraces the value of equality as well as liberty." The constitutional law of free speech, says Fiss, was shaped by the earlier type of liberalism--he calls it "libertarian"--which regarded free speech as a right of individual self-expression; it is now used to foil efforts to regulate speech in the name of the newer liberal value, equality. Contemporary liberals, inheriting both these traditions, find themselves in a bind. They want, let's say, black students to be free from harassment at institutions where they are, racially, in a minority, since liberals worry that black students cannot be "equal" if they feel intimidated. But those same liberals get upset at the thought of outlawing hate speech, since that would mean infringing upon the right of individuals to express themselves.

Fiss' suggestion--this is the chief theoretical proposal of his book--is that liberals should stop thinking about this as a conflict between liberty and equality and start thinking about it as a conflict between two kinds of liberty: social vs. individual. The First Amendment, he says, was intended to foster (in William Brennan's words) "uninhibited, robust, and wide-open" debate in society as a whole; speech that inhibits or monopolizes that debate should therefore fall outside the protection of the law. We can maximize the total freedom of speech by silencing people who prevent others from speaking--when they utter racial epithets, represent women in degrading ways, use their wealth to dominate the press and the political process, or block the funding of unorthodox art.

The historical part of this analysis rests on a canard, which is the assertion that the constitutional law of free speech emerged from 19th-century classical laissez-faire liberalism. It did not. It emerged at the time of World War I, and the principal figures in its creation--Learned Hand, Oliver Wendell Holmes Jr., and Louis Brandeis--were not classical liberals; they were progressives. They abhorred the doctrine of natural rights because, in their time, that doctrine was construed to cover not the right to "self-expression" but the "right to property." Turn-of-the-century courts did not display a libertarian attitude toward civil rights; they displayed a libertarian attitude toward economic rights, tending to throw out legislation aimed at regulating industry and protecting workers on the grounds that people had a constitutional right to enter into contracts and to use their own property as they saw fit. Holmes, Brandeis, and their disciples consistently supported state intervention in economic affairs--the passage of health and safety regulations, the protection of unions, the imposition of taxes, and so on. The post-New Deal liberals whom Fiss associates with the value of equality are their heirs. The heirs of the19th-century classical liberals are Jack Kemp and Newt Gingrich. Fiss' two "liberalisms" are, in fact, almost entirely different political philosophies.

Hand, Holmes, and Brandeis based their First Amendment opinions not on some putative right to individual self-expression (an idea Holmes referred to as "the right of the donkey to drool") but on a democratic need for full and open political debate. First Amendment law since their time has performed its balancing acts on precisely that social value--the very value Fiss now proposes we need to insert into First Amendment jurisprudence. We don't need to insert it, because it was there from the start.

Why does Fiss portray the history of First Amendment jurisprudence in this perverted way? Because he wants to line up his own free-speech argument within the conventional academic view that our problems are mostly the consequences of an antiquated and discreditable ideology of liberal individualism, and that they can mostly be solved by adopting a social-constructionist, or communitarian, or "intersubjective" view of human nature instead. The merits of liberal individualism vs. communitarianism can await another occasion to be debated. For since the law governing the freedom of speech does not emerge out of libertarianism, the matter does not boil down to replacing an obsolete belief in "self-expression" with a more up-to-date belief in "robust debate," as Fiss would like to think it does. What it boils down to is whether we need to replace the Hand-Holmes-Brandeis way of maximizing the benefits of free speech in a democratic society, which tries to push the state as far out of the picture as possible, with a different way, which tries to get the state farther into the picture.

Here, assuming we want to try the interventionist approach, it is hard to see how a one-size theory can possibly fit all cases. The issues underlying pornography, hate speech, arts grants, campaign finance, and equal-time provisions are all different. The ideological impetus behind judicial developments in the last two areas, campaign finance and equal-time provisions, is related less to speech, except as a kind of constitutional cover, than to a revival of the old "right to property"--that is, the Supreme Court tends to disapprove of legislative and administrative efforts to require broadcasters to carry "opposing viewpoints" on the grounds that since it's their property, owners of television stations should be able to broadcast what they like. Fiss believes that the need for equal-time laws is as urgent today as it was in the 1970s, which is peculiar in light of the proliferation of media outlets. But the state does arguably have an interest, compatible with the First Amendment, in stipulating the way those media are used, and Fiss' discussion of those issues is the least aggravating in his book.

Still, that discussion, like his discussions of the other issues, rests on a claim long associated with the left--the claim, in a phrase, that the minority is really the majority. In the case of speech, Fiss appears to believe that the reason the American public is less enlightened than he would wish it to be concerning matters such as feminism, the rights of homosexuals, and regulation of industry is that people are denied access to the opinions and information that would enlighten them. The public is denied this access because the state, in thrall to the ideology of individualism, refuses either to interfere with speech bullies--such as pornographers--who "silence" women, or to subsidize the speech of the unorthodox, such as Robert Mapplethorpe.

Fiss' analysis of the Mapplethorpe case offers a good example of the perils of his interventionist approach. Arts policy is, unquestionably, a mess. The solution usually proposed is divorce: Either get the state out of the business altogether or invent some ironclad process for distributing the money using strictly artistic criteria. Fiss rejects both solutions; he wants the criteria to be political. He thinks the NEA should subsidize art that will enhance the "robustness" of the debate and should therefore prefer unorthodox art--though only, of course, if it represents a viewpoint the endowment considers, by virtue of social need and a prior history of exclusion, worthy of its megaphone. (No Nazi art, in other words.)

Mapplethorpe's photographs seem to Fiss to qualify under these guidelines, since, he says, "in the late 1980s the AIDS crisis confronted America in the starkest fashion and provoked urgent questions regarding the scope and direction of publicly funded medical research. To address those issues the public--represented by the casual museum visitor--needed an understanding of the lives and practices of the gay community, so long hidden from view." This seems completely wrongheaded. People (for the most part) didn't find Mapplethorpe's X Portfolio photographs objectionable because they depicted homosexuality. They found them objectionable because they depicted sadomasochism. The notion that it was what Fiss calls a "source of empowerment for the members of the gay community" to have homosexuality associated with snarling guys prancing around in leather jockstraps, using bullwhips as sex toys, and pissing in each other's mouths, at a time when AIDS had become a national health problem and the issue of gays in the military was about to arise, is ludicrous. Any NEA chairperson who had the interests of the gay community at heart would have rushed to defund the exhibit. Jesse Helms could not have demonized homosexuality more effectively--which, of course, is why he was pleased to draw public attention to the pictures. Now that is what we call an irony of free speech.

Awarding funding to the work of a gay artist because gay Americans need more political clout is an effort at cultural engineering, and the problem with cultural engineering is the problem with social engineering raised to a higher power. We have a hard enough time calculating the effects of the redistribution of wealth in our society. How can we possibly calculate the effects of redistributing the right to speak--of taking it away from people Professor Fiss feels have spoken long enough and mandating it for people he feels have not been adequately heard? One thing that is plain from the brief unhappy history of campus speech codes is that you automatically raise the value of the speech you punish and depress the value of the speech you sponsor. There are indeed many ironies here. Maybe someone will write a book about them.

http://www.slate.com/id/2940

Shelf-Censorship.  The Supreme Court finds a library porn filter it can love.  By Dahlia Lithwick, Posted Wednesday, March 5, 2003, at 3:20 PM PT 
You really have to hand it to U.S. Solicitor General Ted Olson. The man can say absolutely anything and still keep a straight face. Here he is in the Supreme Court today, arguing for a law that conditions federal funding to public libraries on their willingness to install wildly ineffective "smut filters," and he actually manages to argue—three times by my count—that these filters will enhance free speech. 

Today's case, United States v. American Library Association, represents Congress' 2,000th (or so it feels) attempt to regulate Internet pornography, as it relates to children. This too takes some chutzpah because so far the Supreme Court has hated every previous attempt to regulate Internet smut, starting with Reno v. ACLU in 1997, when the court invalidated the 1996 Communications Decency Act, and last year when it sent parts of the narrower Children's Online Protection Act back to the lower courts for more work. So, CIPA followed on COPA, and in 2000 Congress enacted a third round of legislation, aimed at libraries and schools instead of Web-site operators. The Children's Internet Protection Act requires that public libraries receiving federal funds install filters for every computer connected to the Internet, whether used by adults or children. Almost immediately, a special three-judge panel in Philadelphia enjoined the government from enforcing it. The panel unanimously found CIPA facially invalid because it forced libraries, as state actors, to violate the First Amendment rights of the public. The provision relating to public schools was never challenged. Nobody, it seems, is actually for encouraging kids to access Internet porn from public libraries; the problem is that most of the current filtering software both "underblocks" and "overblocks," meaning, respectively, that lots of smut still gets through the filter and that lots of blocked Web sites contain constitutionally protected and educationally important material. (Sites banned by the porn filter include the Knights of Columbus Council 4828, the California Jewish Community Center, and Orphanage Emmanuel, the Republican National Committee's Web site, a juggling site, and health sites devoted to baldness and halitosis.) Plaintiffs in the suit include a teenager unable to research homosexuality on the Web and another who couldn't research his mother's breast cancer. As my colleague Julie Hilden has observed, it's silly to look to software to make determinations about what is obscene, patently offensive, or harmful to minors, given that humans can barely manage to do so either.

Now here is where my waitress at lunch points out that this doesn't sound like a lawsuit—it sounds like an IT problem. If the software companies could get the glitches out of the filtering programs, it seems the libraries wouldn't have much to complain about. Justice Sandra Day O'Connor (who sometimes reminds me of a slightly cranky waitress herself) makes this precise point at oral argument, saying, "The software isn't perfect. But should our doctrine take that into account?" In many ways, this case would just go away if the feds would just hire this guy I know at Microsoft for a few weeks …. 

So, enter Ted Olson, arguing in defense of CIPA, and his case rests on proving that there is no difference between what libraries do when picking and choosing which books to shelve and picking between Web sites to block. This case, he says, involves "libraries simply declining to put on their shelves what has traditionally been kept off the shelves." Justice Anthony Kennedy, whose love of free speech borders on the obscene, asks whether library patrons—who are allowed to request that the filtering software be unblocked—can simply stroll up to the librarian and say "unblock it all," without explaining what he's researching. Olson says patrons can, and the justices seem to all take him on faith that this is so. Indeed they begin to cite it as certainty, which leads Justice John Paul Stevens to wondering "why the libraries are wasting a lot of money litigating, when they can just hire someone to come in every day and say 'switch off the blocking mechanism.' " He gets a big laugh, but it's a good point: If turning off the filters is as ho-hum as Olson contends, the libraries and the ACLU don't have much of a case.

Justice Kennedy also has a problem with Olson's simple analogy between libraries' collection decisions and the Internet, insisting that while librarians have to pick and choose which books to stock, the Web is a "whole new medium." And David Souter adds that unlike book-stocking decisions, librarians are cut out of the Web filtering decisions because only the software proprietors know what is being filtered. As a result, librarians are passive bystanders, "forced not to stock material, which they don't know what it is, and they have no way to find out."

Justice Ruth Bader Ginsburg wonders whether librarians are entitled under the law to unblock the filters for their own use, and Olson, refusing to answer directly, insists that they can do so if they need to make a decision about whether a site is "properly blocked." Later, Souter takes up this line of questions and becomes increasingly frustrated as Olson continues to not answer beyond saying that librarians can unblock filters "when performing administrative functions." (Which sounds like solicitor-general-speak for "no.") 

A good question from Kennedy: Wouldn't it be a lot easier just to have two separate computers, a filtered one for children and an unrestricted one for adults—you, know, in the section behind the black curtain, with the bound back editions of Hustler and the very sticky floors? Olson replies that Congress could have done this lots of ways, but it chose a rational mechanism (the financial blackmail method) that is constitutionally sufficient. Olson then offers up the incredibly weird argument that this statute actually saves librarians from being inundated with lawsuits from authors suing because their book wasn't stocked. Because if the blocking software is unconstitutional, then "so are the types of decisions librarians have been making all along." This is part of Olson's whole "librarians love this" defense of a statute librarians seem to pretty universally detest—as evidenced by the fact that the named plaintiff in the case is, in fact, the American Library Association.

Paul Smith argues the case on behalf of the libraries and experiences a rather rough ride from a court that was supposed to hate any attempt to regulate Internet speech. Smith starts off by arguing public-forum doctrine—an ugly, rough-and-tumble universe of guesses as to whether any particular street, shopping mall, mailbox, or, in this case, library has traditionally been seen as open to all comers for speech purposes. Smith balances his whole case on the contention that libraries are no different from public thoroughfares when it comes to permitting free speech, and it's not clear at all that he has five votes to support that contention. Chief Justice William Rehnquist and Justice Antonin Scalia have no interest in hearing that libraries are public forums; in fact Scalia is of the opinion that libraries can and do censor what he calls "garbage" all the time. Justice Stephen Breyer worries that if you can't constitutionally filter porn in public-school libraries, public schools are all going to stop using computers for anything. And O'Connor makes it amply clear that she thinks it's way too premature to start "importing wholesale public forum analysis into libraries."

Breyer is seemingly convinced by Olson's assertion that all one needs to do to access a restricted site is politely ask to have it unblocked, and no one looks impressed when Smith argues that it's inconvenient to have to stop your research session to ask for the filter to be turned off. (It being inconvenient to stop your research session to urinate, as well.) And Smith ends up having to answer even Souter, querying whether Olson is right and this case is as simple as adults saying: Turn off the filter.

So, Olson somehow wins the paradigm today and will possibly also win the case. He convinces most of the bench that there's no difference between refusing to stock Henry Miller and flipping on the porn filter and goes so far as to say that this statute somehow "expands" free speech. While it's not at all clear to me how men attempting to research male-pattern baldness in public libraries can be stymied, while free speech wins the day, I'll hand this to Olson: He almost had me persuaded as well.

http://www.slate.com/id/2079701
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LARRY MATTHEWS' 18-MONTH SENTENCE FOR RECEIVING AND TRANSMITTING KIDDIE PORN RAISES DIFFICULT FIRST AMENDMENT ISSUES.
BY SUSAN LEHMAN 

As Janet Malcolm's tangle with Jeffrey Masson (and the law) proved, it's not always a good idea for journalists to hold onto their working notes. On the other hand, Larry Matthews' misadventure with federal law indicates that you should hold onto your notes -- but you might want to get rid of that old hard drive. 

Matthews is the 32-year veteran radio reporter and National Public Radio editor who was sentenced Monday to 18 months in federal prison for distributing kiddie porn on the Internet. Matthews, who pleaded guilty to receiving images and transmitting a pornographic image, says he was reporting a story. Prosecutors essentially said, "So what? Matthews broke the law -- lock him up." Unfortunately for Matthews -- and his defenders argue, for the First Amendment -- Judge Alexander Williams Jr. agreed with prosecutors and told Matthews he could not tell jurors about the reportorial context in which his relationship with online pornography took place. 

The facts in the case are not in dispute. Matthews says he began visiting kiddie porn chat rooms in 1995 (using the name "Mr. Mature") while working on a three-part series on the subject for Washington's WTOP radio, where he was a reporter. Matthews himself alerted authorities to his activities when he contacted the FBI and encouraged them to investigate a vile discovery he'd made while conducting his undercover online investigation: the presence of a woman apparently willing to sell her children for sex. Matthews started working as a full-time freelancer in June 1996; he says he resumed his investigation then with an eye toward producing another story on the subject. But his investigation was cut short in December when federal agents came to his home, seized his computer and accused him of violating newly enacted federal child pornography laws. 

"The law was Orrin Hatch's baby. It was enacted just before Matthews was indicted," says Jane Kirtley, executive director of the Reporter's Committee for Freedom of the Press. "My suspicion is that Larry Matthews was identified as a test case." For Kirtley and other First Amendment defenders involved in the Matthews case, the question is: Do journalists enjoy any kind of constitutional protection when, in the course of their work, they engage in illicit activity? 

"Sometimes journalism requires people to involve themselves in unsavory activities. You can't, for example, write a story, at least not a good story, about the Mafia without contacting the Mafia," says Art Spitzer of the American Civil Liberties Union, which filed an amicus brief in Matthews' defense. Spitzer acknowledges that the Matthews case is "not the easiest case in the world"; as he says, "Obviously someone can't rob a bank in order to write about bank robberies." The distinguishing fact here, says Spitzer, is that Matthews wasn't accused of having harmed anyone, even of touching anyone -- he was simply accused of communicating. "We think that under the First Amendment, someone acting as a bona fide journalist has a right to communicate even if that communication involves something the government doesn't like," says Spitzer. 

The question of whether Matthews was a smut lover or an upstanding journalist was foreclosed when the judge ruled out a First Amendment defense -- in effect, ruling that nothing could have made Matthews' actions legal. But those involved in the case hold strong and opposing opinions. "I don't know whether he is a pedophile or not, but our belief when we went through our investigation was that he was not acting as a reporter," says U.S. attorney Stephen Schenning. Schenning dismisses suggestions that the Matthews case was a test of any kind: "I tell you truly we weren't out to get a journalist." The fact, which the judge in the case pointed out, that Matthews had no notes and no interviews after researching the subject for nearly two years raises questions. 

But Vanity Fair contributing editor Ann Louise Bardach, who testified as an expert witness on reportorial technique at Matthews' sentencing, says she did a lot of research on Matthews and thinks he is as clean as a whistle. "From his ex-wives and children to NPR reporter Nina Totenberg, no one had a bad thing to say about the guy," says Bardach. She says the fact that Matthews went to the FBI and said, "Terrible things are happening out there, you've got to do something," was a compelling indication his interest in pornography was reportorial, not prurient. "I mean, unless the guy is Raskolnikov ..." (Raskolnikov is the murderous protagonist of "Crime and Punishment," who professes his innocence to the police.) 

Matthews' lawyer, federal public defender Beth Farber, says she'll file an appeal by next week. An appellate decision on whether journalists enjoy some kind of protection when investigating illicit material, and whether Judge Williams erroneously foreclosed Matthews' First Amendment defense, could be handed down before the end of the year. 

Whatever the Fourth Circuit decides, the Matthews case provides some practical tips for working journalists. 

First: Freelancers, make sure you have contracts or commitment letters before investigating illicit subjects. "The Government is not challenging the work I did at WTOP, though it was identical to the work I did as a freelancer," says Matthews. Clearly the fact that Matthews didn't have any outstanding assignments, or any notes, made it easier for prosecutors and the judge to believe he wasn't lurking around in chat rooms in a reportorial capacity. 

Second: Chuck any computers and porn-rich, or otherwise incriminating, hard drives that might be lying around. The ACLU's Spitzer points out that Matthews says he deleted illegal images he received from the Internet. "The FBI was only able to retrieve them by doing the fancy magic stuff they do with computers that allows them to retrieve deleted materials. It's almost as if the FBI went to a landfill to get evidence with which to indict Matthews," says Spitzer. "The moral of the story: Journalists should get some program that really erases hard drives." 
SALON | March 11, 1999 
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Just Like a Woman, Adrian Lyne's Lolita stops way short of pedophilic perversity.  By Louis Menand, Posted Wednesday, Aug. 5, 1998, at 12:30 AM PT 
Lolita, Directed by Adrian Lyne, Showtime

	[image: image1.png]





The Lolita in Vladimir Nabokov's novel is a 12-year-old child. The Lolita in Adrian Lyne's adaptation of Nabokov's novel is a 14-year-old girl played by a 15-year-old actress, Dominique Swain, who is not nearly as ripe as the Lolita played by Sue Lyon in Stanley Kubrick's 1962 adaptation. (Kubrick, too, changed the character's age to 14; the way Lyon played her, she could have passed for 20.) But Swain is not prepubescent, either: She has a figure. And although in some scenes she acts gawky and goofy, like a little girl, in her sex scenes she acts just like a woman. She is too young for Jeremy Irons' Humbert Humbert, but she is not too young for love. If this actress had starred in a remake of The Blue Lagoon instead of in a remake of Lolita, it would not have occurred to anyone to raise a fuss.

Lyne has created, from a screenplay by Stephen Schiff, an earnest movie about a man who, by falling in love with his emotionally immature stepdaughter, ends up destroying himself. His movie is not, contrary to expectations that may have been raised by the trouble it had getting shown in the United States, a titillating or sensationalist interpretation. "Incest is hell" is the general idea. As Irons has suggested, the only men who will walk out of this movie wanting to sleep with their teen-age stepdaughters wanted to sleep with their teen-age stepdaughters when they walked into it.

But this is not quite the story Nabokov wrote. His novel is about a middle-age man having sex obsessively with a child. Nabokov described the sex in figurative language, but he did not merely hint at it: You know exactly what Humbert was doing to Lolita and how many times he did it. Nabokov's Lolita does not moan with pleasure or act the temptress; she is only resigned or wretched. And Humbert is not in love with her (or at least, not until it's too late); he is just a sexual solipsist who can't believe his luck. He is attracted to Lolita not because she is a child with a woman's body but because she is a woman with a child's body. It's the absence of most of the usual secondary sexual characteristics that turns him on. In short, you cannot film this story accurately and stay out of prison. A book that was written almost 50 years ago is still beyond the grasp of cinema.

Kubrick's adaptation is famous for its cast, which includes, besides Lyon, James Mason as Humbert; Shelley Winters as Lolita's duped mother, Charlotte Haze; and Peter Sellers as Quilty, Humbert's elusive rival. Swain makes a much more affecting Lolita than Lyon did. Lyon mostly exuded a precocious self-possession; she was allowed to appear petulant, but not childish. Swain, on the other hand, was directed to remind us that, despite budding appearances, she is still a kid at heart. She can switch from sultry to silly in a second. If Lolita really was supposed to be 14, Swain would be perfect.

Irons makes Humbert a little too passive: He should be superior and suave, not pained and awkward. Humbert is (until his world collapses) a scheming criminal with carefully disguised contempt for everyone around him, not a man who simply can't help himself. Still, Irons has the European looks. Melanie Griffith makes a very respectable Charlotte, and it's to her credit that she has allowed herself to appear florid and blowsy. Kubrick compensated for the elisions he was obliged to make in the story--the word "nymphet" is never uttered in his movie--by inventing a number of big set pieces for Sellers, who responded by chewing up all the scenery in sight. Lyne and Schiff have reduced Quilty to his original proportions and, played by Frank Langella, he is appropriately dastardly and louche.
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But he's not funny, and the lack of wit is the principal weakness of this new version. For Lolita is a very funny book. A lot of the humor arises from Humbert's sublimely mordant narration, and some of this does get into the movie through the use of voice-over passages straight out of the novel. But too often the dialogue needs an extra beat (or two or three), and the direction goes flat. When the movie does make a stab at a funny scene--for instance, when Humbert is confronted by school authorities concerned that little Lolita is not learning the facts of life at home--the joke seems tame and obvious. As always with adaptations, viewers who don't know, or don't remember, the original are likely to have a better time.

The novel seduces you to Humbert's side by forcing you to agree with him that, next to his exquisite passion, other people are pretty dull and worthless. Lyne seduces you to Humbert's side by making you feel sorry for him. But this misses the wicked pleasure Humbert takes in indulging his secret vice right under the noses of people who are dumb enough to believe there is something more important in life than taboo sex. The filmmakers were evidently afraid that if they adopted a more satirical style they would risk being criticized for flippancy. They erred on the side of dutifulness. And a lot of good it did them: Every major American distributor refused to touch their movie until Showtime picked it up.

Why did Lyne make the movie? Because, he says, he admires the novel. Then why did Nabokov write the novel? Publicly, he purveyed a mandarin aestheticism. He ridiculed "the novel of ideas" and sneered at moral-hunting critics. He took the position that the only end of art is bliss--and, since a novel is made from words, words are the basis of Lolita's art. This is, of course, why it is impossible for a movie to match the aesthetic achievement of the book simply by reproducing the plot. There is no cinematic equivalent for the appearance, at the climax of the novel, of the word "waterproof" (read the book and figure out why). The filmmaker has to invent his own kind of astonishment.

But Nabokov also believed that the essence of art is humaneness, which is why Lolita is not an amoral book. He had his own life violently disrupted by inhumanity three times: He was exiled from Russia in 1919 after the rise of Bolsheviks, from Berlin in 1937 after the rise of the Nazis, and from Paris--again because of the Nazis--in 1940, the year he came to America. He was 41 when he arrived and had already written eight novels, all in Russian. Lolita, published (after great difficulties) in the United States in 1958, was his fourth book in English.

It is not without autobiographical import. Lolita is the story of a European whose lover (she is called Annabel) is taken away from him when he is 15, and who ends up, in middle age, in a vulgar country where he finds a vulgar child for whom he feels no respect but with whom he can at least simulate the satisfactions he might have enjoyed with his lost mistress. Then, in spite of himself, he falls in love with her, too. Lolita is not "America," (though Lolita is very much a book about America). She is the American language.

"My private tragedy," Nabokov wrote in a little essay now printed as an afterword to the novel, "which cannot, and indeed could not, be anybody's concern, is that I had to abandon my natural idiom, my untrammeled, rich, and infinitely docile Russian tongue for a second-rate brand of English, devoid of any of those apparatuses--the baffling mirror, the black velvet backdrop, the implied associations and traditions--which the native illusionist, frac-tails flying, can magically use to transcend the heritage in his own way." He managed to squeeze a little bliss out of her anyway.

http://www.slate.com/id/3308 

Can we protect children online without library software filters?

By Julie Hilden,  Wednesday, February 19, 2003 Posted: 5:29 PM EST (2229 GMT)

On March 5, the Supreme Court will hear oral argument in a case involving the Children's Internet Protection Act (CIPA).   CIPA mandates that public libraries cannot receive certain types of important federal funding unless they comply with a condition: They must install, on their publicly accessible computers, filtering software that attempts to block the user – whether an adult or a minor – from accessing obscenity or child pornography, both of which are illegal. 

A group of libraries, library associations, library patrons, and Web publishers sued to invalidate CIPA, arguing that it violates the First Amendment. After an eight day trial, a special three-judge court, composed of one federal appeals judge and two federal district judges, agreed. 

The opinion raises numerous questions, some of them very technical. In this column, I will address only one: if the Supreme Court agrees with the three-judge court, and strikes down CIPA, will there be any way to protect children who use the Internet in public libraries, or to catch those persons who use public library terminals to access child pornography? 

Filters that targeted two different categories of material

To answer this question, it's necessary first to discuss the filters and what they do, and do not, screen out. 

Based on the evidence presented at trial, the three-judge court found that the software filters were at best, "blunt instruments." They "underblock[ed]," failing to reach all obscenity and child pornography. More seriously, they also "overblock[ed]" – preventing patrons from accessing large quantities of First Amendment-protected material that the libraries wanted patrons to be able to see. 

Before discussing the problems with the filters, let's first consider how the material the filters were supposed to target – obscenity and child pornography – is defined. 

"Obscenity" is material that meets a particular constitutional standard set forth in Miller v. California. For the standard to be satisfied, the judge or jury must find that three tests are satisfied: "the average person, applying contemporary community standards would find that the work, taken as a whole, appeals to the prurient interest"; "the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law"; and "the work, taken as a whole, lacks serious literary, artistic, political, or scientific value." 

To make matters even more complicated, this is only the obscenity standard for adult viewers. When minors are the viewers, under Ginsberg v. New York, a lower and less demanding obscenity standard may be used, in which material that is deemed "harmful to minors" can be prohibited. 

Meanwhile, "child pornography" is generally defined as material involving children displayed in "sexually explicit conduct." (States laws may vary somewhat, but this is the gist of the federal definition.) It need not meet any obscenity standard. It cannot legally be viewed by any person, adult or child. Its harm lies in the harm done to the children exploited. 

Child pornography, the Supreme Court recently ruled, must involve actual children. The Court's recent 6-3 decision in Ashcroft v. Free Speech Coalition made clear that virtual child pornography, which involves images of children that are computer-created, does not count as child pornography. Rather, it is protected by the First Amendment. 

As these complex tests indicate, the software filters were in for a losing battle when facing the three-judge court. A filter cannot apply the Miller test; only a judge or jury can do that. 

Nor can a filter figure out the library patron's age, and then decide whether to use the Miller or Ginsberg test. CIPA suggests minors' viewing should be subject to Ginsberg's "harmful to minors" test, while adults' viewing should be subject to Miller's three-part test. Yet it does not explain how libraries with a limited number of terminals – or perhaps, in small communities, only one – are supposed to effectively segregate minors and adults. Nor does it explain how the tests can possibly be applied by the filters, which cannot exercise judgment as people can. 

Censors are bad enough; computerized sensors are inevitably worse. Can a filter apply "community standards" or assess if a work is "patently offensive" or has "literary or artistic value"? How will a filter know if a particular site is harmful to minors? 

And the problems with the filters don't stop there. For instance, a filter will very probably not be able to tell an illegal (indeed, criminal) sexual photograph of an actual child, from an entirely legal (if repugnant) computer-generated sexual image of a child. 

Indeed, such filters are not very good at dealing with images at all; they often depend on words used by the site, and when they do so, they cannot really figure out the context in which the words have been used. 

As a result, the evidence before the three-judge court showed that much of the material the filters blocked was not only First Amendment-protected, but also obviously useful to library patrons, including teens. A site's mention of certain terms would trigger the filters, even if the site merely discussed sexual health, contraception, medical issues, or other perfectly legal and helpful topics. 

Serving CIPA's first goal: Fighting child pornography

All of these problems with the filters led the three-judge court to strike CIPA down. The Supreme Court may well do the same, although the outcome is somewhat hard to predict; the current Court is generally strongly pro-First Amendment, but often not in the context of children, or that of sexuality. If the Court does strike CIPA down, are there other effective ways to protect children? 

CIPA conflates two different goals, so it's best to begin by disentangling them. 

The first is protecting the actual children who are exploited in child pornography from being further exploited by viewers. 

Child pornography, obviously, is a terrible problem. Harsh criminal laws properly crack down on it, and sting operations try to break up child porn rings. But in the end, some child pornographers still purvey their wares. Moreover, viewers of such material who fear being caught may want to take advantage of the anonymity of going to the public library, rather than risk being caught through a private computer with an IP address traceable to them. 

Still, because of the limitations of their ability to block targeted sites effectively, filters may not be the best way – or even a particularly good way – to prevent child pornography from being accessed in public libraries. There is another option, which the three-judge court pointed out. The library, or the authorities, could "trac[e] a given URL" – that is, a Web site's address – "to a particular patron only after determining that the URL corresponds to a Web site whose content is illegal." The idea is that library patrons can remain anonymous until they try to access child porn; when they do, they are nabbed. 

There are certainly problems with this solution: For one thing, everyone would have to get their URLs tracked, and their names taken, and those records remain. We can only trust that the government will not choose to access those records, and in the age of Total Information Awareness, such trust is awfully difficult to extend. 

However, some may argue that child pornography is such a pernicious problem, it's worth extending that trust, and keeping the records. 

Serving CIPA's second goal: Ensuring children do not view obscenity

The second goal is protecting those children who may view, on public library Internet terminals, material that is "obscene as to minors" under the Ginsberg standard – or, even worse, material that is "obscene as to adults" under the Miller standard. 

This problem is, in my opinion, much more mild than the noxious problem of children being used to make pornography. For one thing, what we're basically dealing with is the age-old tradition of teenagers trying to look at sexy pictures. For another, if teenagers aren't able to view obscene materials in the public library, they'll doubtless do it through home computers or through buying pornographic magazines. 

The problem is that minors are actively looking for this material, not that they are unwittingly running across it. After all, such material is quite easy to spot and avoid. As the three-judge court noted, "[P]ublic library patrons of all ages, many from ages 11 to 15, have regularly sought to access [Internet pornography] in public library settings." 

What the teens are seeking, they are likely to find: as the Court also noted, "[a]s of 2002, there were "more than 100,000 pornographic Web sites that can be accessed for free and without providing any registration information." And due to the filters' chronic underblocking, some are going to remain accessible no matter what filters you use. 

In sum, telling teenagers they cannot see porn is a losing battle, and a battle that has serious costs. For one thing, as noted above, filters screen out lots of sexual information – concerning sexuality, sexual health, sexually transmitted diseases, and so on – to which teenagers need to have access. It would be great if public libraries could provide a safe forum for teens to get this information. Instead, valuable sites on teen sexuality are blocked so that sex sites can be blocked, too – a case of throwing out the baby with the bath water. 

For another thing, screening for teens hurts adults, who should be able to view all the material the First Amendment protects. In the 1997 case of Reno v. ACLU, the Supreme Court – in striking down two key provisions of the Communications Decency Act (CDA) – strongly criticized measures that water down the speech adults can hear to a level fit only for children. Under the CDA, posting, or even hosting, an "indecent" or "offensive" message in a chat room where children might see it, was a crime. And that meant adults couldn't see such messages either, even though they had a First Amendment right to do so. 

Any software filter aimed at obscenity is sure to have the same effect – of watering down what adults see to accommodate children. If filters attempt to use the lower Ginsberg obscenity test, they use a test that applies only to minors, not adults. On the other hand, if they attempt to use the more demanding Miller test, teens will be able to see pornography to their hearts' content, defeating much of the filters' purpose. 

And in any event, as I suggested above, a filter can't really properly impose a legal test anyway. As a result, some arbitrary line is going to be drawn, and it's not going to track First Amendment law. Because it will fail to do so, it will inevitably either violate adults' First Amendment rights, or fail to fully deny minors access to pornography. 

Is there an alternative to filters? The three-judge court suggested that teens might be forced to use terminals only in the children's room, where librarians can look over their shoulders to view their screens. If they view something the librarian doesn't like, the librarian can then use the "tap on the shoulder method" and either warn the teen or revoke his or her library privileges. 

That might be OK for 10-year-olds. But it's condescending, unfair and intrusive, when it comes to 16-year-olds. It also invites abuse by vesting a great deal of discretion in the librarian. 

To take a pretty realistic example, suppose a 16-year-old views the Playboy.com site – which, in my judgment at least, is neither obscene as to adults under Miller, nor obscene as to minors under Ginsberg. If the "tap on the shoulder" method is being used, a judgmental librarian, watching like a hawk, may notice this, and say the teen can never use library computers again. Under the court's solution, the teen would have no remedy, even though the punishment was for viewing entirely legal material. And that's not right. For lower-income teens, especially, a public library card can be one of their few passports to books, and so a ban on their entry is a very serious matter. 

In a free country, librarians shouldn't be watching teens like hawks to subjectively censor their Internet use. Adults shouldn't be treated like teens, and teens shouldn't be treated like young children. If we can't come up with better alternatives than this kind of constant surveillance, or the kind of inaccurate filters CIPA mandates, then the best alternatives, when it comes to teenagers' Internet use in public libraries, is probably no regulation at all. 

http://www.cnn.com/2003/LAW/02/19/findlaw.analysis.library.filters/ 

Poster Children.  After 9/11, what can abortion protesters get away with?  By Dahlia Lithwick, Posted Wednesday, May 22, 2002, at 3:22 PM PT 
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The 9th Circuit Court of Appeals decided Planned Parenthood v. American Coalition of Life Activists last week, in an opinion that melted down the First Amendment in ways that would ordinarily trigger national alarm bells for free-speech activists. Before Sept. 11, a decision treating ambiguous threats as unprotected speech might have been troubling. But after Sept. 11, this result may well have been inevitable. The decision may just be about abortion protesters, but the subtext reveals a new awareness of the power of seemingly benign "threats" in a high-speed world of zealotry and hate. In other words, that goofy 9th Circuit may have beaten the rest of us to the punch in realizing that "threats" are never just words anymore. 

At issue were a series of Wild West "wanted" posters (a tiny replica can be seen here) and a Web site called the Nuremburg Files. Created in 1995 by anti-abortion activists, the posters featured images of abortion providers, their names and addresses, plus a "reward" of $500 for each doctor who was "persuaded" to stop performing abortions. Posters were handed out at rallies and reprinted in magazines and newsletters. In 1996, the Web site launched, with images of bloody fetuses, threats of eternal damnation, etc. The site names abortion providers, judges, pro-choice politicians, and Mary Tyler Moore as "baby butchers." It also provides—in the case of some physicians—photographs, Social Security numbers, home addresses, home phone numbers, and the names of children and spouses. The site and posters do not advocate killing anyone (references to "special places in hell" for them notwithstanding). They do feature a strike through the names of anyone who has been killed. The names of providers merely injured by abortion protesters are grayed out (perhaps signaling the weaker, easier targets for next time?).

The "wanted" program was pretty effective at dissuading abortion doctors. After his name appeared on a poster in 1993, Dr. David Gunn was shot and killed entering a Florida abortion clinic. Five months later and after his name appeared on a wanted poster, Dr. George Patterson was shot and killed. In 1994, after his name appeared on a poster, Dr. John Britton was killed by Paul Hill. 

In 1995—before the Nuremburg Files went live—Planned Parenthood and four Oregon physicians who were featured on posters sued 13 individuals, the American Coalition of Life Activists, and Advocates for Life Ministries under a new federal statute. The Freedom of Access to Clinic Entrances Act provides civil penalties for anyone who: "by force or threat of force or by physical obstruction, intentionally injures, intimidates or interferes with... any person ... obtaining or providing reproductive health services" [emphasis added]. In 1999, a Portland, Ore., jury found for the abortion doctors and awarded damages in the amount of $107 million. The posters and Web site were permanently enjoined. 

A three-judge panel of the 9th Circuit vacated the trial court's decision last year, finding that the posters and Web site were protected free speech. The connection among the speakers, the message, and the doctors was too attenuated. Wrote the panel: "Political speech may not be punished just because it makes it more likely that someone will be harmed at some unknown time in the future by an unrelated third party." The 9th Circuit voted to rehear the case en banc and decided last week, by a 6-5 majority, to reinstate the injunction, asking only that the trial court re-examine the size of the punitive damages award. 

In doing so, they invented a smashing new jurisprudence of strict liability for perceived threats. Or something. The First Amendment protects almost all speech, be it violent, hateful, or stupid. Exceptions exist for speech that is obscene, that presents a clear and present danger, for "fighting words," or for speech that is deemed action in itself, like burning a draft card. After its decision in 1969, in Brandenburg v. Ohio, the Supreme Court has always protected inflammatory speech, even speech which advocates violence, so long as it doesn't rise to actual "incitement" of violence. But Planned Parenthood is not an incitement case. No one is accusing the anti-abortionists of urging their followers to kill physicians. Under FACE, the legal issue was whether the speakers personally threatened the doctors. 

An analogous case is NAACP v. Claiborne Hardware, involving a 1966 boycott by black protesters in Mississippi. Civil rights leader Charles Evers gave a speech promising that "if we catch any of you going in any of them racist stores, we're gonna break your damn neck." The Supreme Court unanimously held that Evers' speech was constitutionally protected. It was not followed by violence, and there was no evidence he'd personally authorized or threatened violence. This was, said the court, just strong rhetoric. To be more than just strong rhetoric the speaker must make a "true threat." 

Just what constitutes a "true threat" is unclear. There has been one Supreme Court case on the matter, a 1969 case called Watts v. United States, which tells us almost nothing. Following circuit precedent, the 9th Circuit's test in Planned Parenthood requires that a listener must reasonably believe the maker of the threat intends to carry it out by personally inflicting bodily harm on the listener. Subtle inquiry. Strangely enough, the majority never got around to making it. 

According to Judge Pamela Rymer, who authored the majority opinion for the 9th Circuit, by the time the posters named the doctors in the present case, "the poster format itself had acquired currency as a death threat." The doctors named—who had taken to wearing bulletproof vests—were reasonably afraid that they were likely to be killed and that the creators of the posters and Web site had intended that effect. But nowhere does Rymer say that the doctors thought they'd be harmed by the people who made the posters—an essential element for the "true threat" argument to hold up. Judge Alex Kozinski, dissenting, points out that the creators of the posters and Web site did not cause the doctors' fear; in fact they expressly disavowed violence (although they do celebrate as heroes those who kill abortionists). Why should a speaker be held responsible for the action of crazy listeners who somehow distorted a peaceful message?

Which is what makes Planned Parenthood so tricky. It's a hybrid case, sprouting up somewhere between threats and incitement. In fact if the anti-abortionists are guilty of anything, it's of threatening to be unable to control readily incited third parties. Which is still not quite a threat under the 9th Circuit's test. Judge Kozinski is probably correct in saying that it's unlikely these doctors believed that the creators of the posters and Web site intended to personally harm them. At worst, these abortion foes would merely have been delighted at their murders. 

But even if the Planned Parenthood opinion stands on shaky legal ground, it somehow still feels, intuitively, right. Why should you be able to hand a potential killer someone's address and get away with it? In the wake of Sept. 11 and in a week marked by new anthrax threats and terrorist alerts, deciding whether words are just words or thinly veiled calls to action is almost a luxury. Subtleties about whether incendiary messages are incitement or threats or protected political activity do not really matter. This is why TV networks don't air entire Bin Laden broadcasts. It's why no one wants Zacarias Moussaoui to represent himself at trial. Determining whether words are veiled threats has become a nearly impossible task, knit together with second guesses, hidden meanings, and subtle winks. It's no surprise that our patience with such inquiries has run out.

Imagine a Web site called TheJihadFiles.com, operated out of Michigan. Imagine promises of death to infidels and the celebration of American murders. Imagine lists of all those killed in the attacks on the Twin Towers and the Pentagon with strikes through their names. Imagine your name next to that. Your address. The address of your kids' schools. Your picture and license plate number. It's not a threat. Just a roadmap for the next al-Qaida goon who passes through town. 

These days shouting "fire" in a crowded theater seems almost sweet. The media can inflame and incite people in ways far more powerful than any Supreme Court could have envisioned, back when the prospect of an angry mob was about as scary as life got. Threats need not be personal if one has followers who will kill on demand. Can anyone in this country still believe that violent threats only happen in personal interactions between private citizens? Sure, the 9th Circuit invented some astonishing new doctrine last week. But is anyone truly sorry they did? Even the ACLU, who never quite sorted out which side of this case they were on, has been remarkably silent. Because even if there's no legal theory with which to suppress it, we all want TheJihadFiles.com suppressed. 

The dissenters in Planned Parenthood show an admirable credulity in accepting plain meanings. Believing that words on a wanted poster are mere political advocacy is certainly the best assumption we can make, if protecting vigorous debate is all we are after. But we can no longer afford such credulousness. As the majority in Planned Parenthood observed in the opinion, "By being on 'wanted' type posters, Dr. Gunn, Dr. Patterson and Dr. Britton can no longer participate in the debate." Let's not become so protective of speech or so enslaved to doctrine that we blind ourselves to the intentions of those who put no value at all on life.

http://www.slate.com/id/2066130 

Law Schools That Protest Too Much
Universities are kicking military recruiters off campus. What a bad way to fight "don't ask, don't tell."
By Phillip Carter
Updated Tuesday, Aug. 17, 2004, at 6:17 AM PT 
Tens of thousands of law students will return to campus this week to start their fall semesters. Thousands of lawyers from law firms and public agencies across the country will also descend on America's law schools as part of fall recruiting season, looking to entice fresh talent into joining their ranks. A delicate dance will ensue: The law students will don regalia from Men's Wearhouse and Ann Taylor in order to impress the lawyers, and the lawyers will promise riches and work beyond the students' wildest dreams. Law schools play the role of matchmaker—arranging interviews, coaching students and firms alike, and even setting up socials that strangely feel like singles mixers. A certain kind of euphoria grips most law schools during this season, and engulfs all who play a part in this recruiting extravaganza. 

All, that is, except for two groups who have transformed this mating ritual into a battle that is being fought right now, appropriately enough, in the courts. Coalitions of professors, administrators, and students have filed suit in several courts challenging the military's right to recruit its lawyers on campus, because of the continuing legal restriction on the service of gays in the military. Not surprisingly, the Pentagon has fought back, threatening the federal funding of colleges who deny them recruiting access. For these two camps, animosity and protest have replaced the atmosphere of love and avarice typical of fall recruiting season. The result is a nasty legal fight that does more harm than good to both sides, and the nation.

The story begins in 1994, with Congress' passage of a law called the "Solomon Amendment." After Congress codified the military's "don't ask, don't tell" policy in 1994, a number of colleges decided to expel (or threaten to expel) the military because of the conflict between their collegiate nondiscrimination policies (which included sexual orientation) and the military rule on gays in uniform. In response to this, and the perception of general anti-military animus on campuses, Rep. Gerald Solomon, R-N.Y., added an amendment to the defense budget that conditioned the receipt of federal funding on the allowance of military recruiters and ROTC units on campus. The new law meant that federal funding for research, student aid, teaching hospitals, and other areas would be pulled if a college decided to exclude the military from campus.

During the late 1990s, a detente of sorts developed between the Pentagon and universities on this issue. Most universities made no overt attempt to kick the military off campus, and military recruiting continued. In the law school context, Judge Advocate General recruiters often worked through on-campus ROTC units or veterans organizations to recruit outside the official law firm recruiting system. Instead of recruiting on campus, in uniform, where their presence would offend student and professor sensibilities, JAG recruiters often rented nearby hotel rooms or interviewed students in ROTC program offices. These covert recruitment methods worked—the military always met its recruiting targets for new JAGs—but some saw it as a form of appeasement to the gay rights community. Nonetheless, Congress watered down the Solomon Amendment in 1999, removing student aid from the kinds of money that could be pulled from colleges.

In 2000, the detente began to fall apart, largely because the Pentagon decided these alternate means weren't good enough—it wanted to be part of the on-campus recruiting process. The Defense Department promulgated new regulations for enforcement of the Solomon Amendment and signaled its intention to enforce the law harshly against campuses like Yale, which required the military to recruit through alternate means. Law schools and law professors began to clamor for more action on this policy, which clashed both with their nondiscrimination policies and their teachings on equal protection and the law. Gay and lesbian student groups, particularly at elite law schools like Harvard, Yale, and Stanford, pressed their administrations to kick the military off campus altogether. Eventually, as you would expect in a fight involving lots of lawyers (or aspiring lawyers), the activists decided to sue the Pentagon.

Several groups of students and law professors filed a series of lawsuits challenging the Solomon Amendment on a variety of legal grounds. The crux of the challenge is this: Punishing law schools for kicking the military off campus interferes with law professors' and law students' rights of free speech and free association, and therefore the Solomon Amendment is unconstitutional. So far, the government has beaten back or delayed each challenge at the trial court level, but one of the cases is now pending before the 3rd Circuit Court of Appeals. (Full disclosure: I helped write a friend-of-the-court brief, on behalf of military veterans attending law school, supporting the government in the case before the 3rd Circuit.) 

If the plaintiffs prevail—and it's very possible they might, given what I observed at oral argument before the 3rd Circuit in June—the courts will bar the Pentagon from enforcing the Solomon Amendment. Universities and their law schools will be free to exclude the military from campus, as their nondiscrimination policies say they must for any employer who discriminates on several bases including sexual orientation. JAG recruiters will certainly be barred from the elite law schools participating in this litigation. Military recruiters could also be ejected from 96 percent of the law schools in the country, because of an Association of American Law Schools policy that conditions law school accreditation on compliance with the AALS nondiscrimination policy—something that can be (and has been) read to require the military's exclusion from campus.

But even if the students and professors win, this will be a Pyrrhic victory at best. There are a couple of cases pending in the military justice system that could, theoretically, be used to overturn "don't ask, don't tell" and/or the military's sodomy laws on the basis of what the Supreme Court said in its landmark 2003 gay rights decision Lawrence v. Texas. And the Servicemembers Legal Defense Network says it may file a direct challenge to the exclusion policy within the year. But no matter how well the law students and professors do in their respective cases, they will not achieve the full victory they are after because a victory over the Solomon Amendment will not change the military's policy on gays in uniform—something that has been carved into federal statute and upheld by four separate federal appellate courts.

Indeed, the fact that so many courts have ruled in favor of the military on this issue may signal that courts are the institution least equipped to deal with it. For one thing, the Constitution explicitly grants Congress a monopoly on power in this area. ("The Congress shall have Power … To make Rules for the Government and Regulation of the land and naval Forces.") This makes it very easy for the government to win by asking the court to defer to the judgment of Congress and the president on this issue. For another, these kinds of issues—heavy as they are with policy debate and analysis—are not well-suited to judicial decision-making, which can generally consider only the arguments and evidence on the record. Recently, the most progress on this issue came through the election of President Clinton in 1992, although his pledges to end the ban on gays in the military ultimately stalled for political reasons. If future movement on this issue happens, it will likely occur with the election of another politician willing to change this policy—not by judicial fiat.

Regardless, the plaintiffs in the Solomon Amendment case might still say their litigation has value. Even if they can't change "don't ask, don't tell" directly, they will send a powerful symbolic message by kicking the U.S. military off the nation's elite university campuses (or at least out of its law schools). Perhaps. But as symbolic protests go, this one might do more harm than good. First, removing military recruiters and ROTC units from colleges will alienate a great number of veterans—including those, like me, who feel that gays should be allowed to serve their nation in uniform. On this issue, veterans' voices have a disproportionate impact because of their personal credibility on issues of military readiness and personnel policy. As voters, community opinion leaders, and elected officials, veterans will likely play a key role in any future political debates on this issue. And so they are one constituency the gay rights community cannot afford to alienate if it ultimately wants to overturn "don't ask, don't tell" through the political process. 

Second, and perhaps more important, kicking the military off elite college campuses will undermine the process of social change within the military. Today's all-volunteer force contains a cross section of American society at large—nearly every race, class, religion, and region are represented in some way. When young men and women enter the service, they change in many ways. But they also remain the same in others, often carrying their core beliefs and values with them throughout their enlistment, and sharing those values with their brothers and sisters in arms. The U.S. military may be the last true melting pot in our country.

To the extent that society has become more tolerant of gay people and more inclined to honor their rights, so too has the pool of young men and women joining today's military. Nowhere is this more true than at America's elite colleges and universities, such as those now seeking to eject the military. The very people with the potential to change military attitudes the most on this issue—newly minted lawyers from places like Yale, Harvard, or my alma mater, UCLA—are the ones who the plaintiffs would deny the opportunity to learn about and consider military service in order to make a symbolic protest about the evil of "don't ask, don't tell." By doing so, this protest will impede institutional change within the military on this issue by at least a decade, if not a generation.

http://slate.msn.com/id/2105229

The Founding Doubters, Timothy Noah, Posted Thursday, June 3, 1999, at 11:21 AM PT 
Chatterbox concluded a recent item (click here to read it) with the wish that a presidential candidate could forthrightly admit he doesn't believe in God. This brought in a massive pile of unfriendly mail, and a tiny pile of friendly mail. Amid the unfriendly letters were many reminding Chatterbox that the Founding Fathers' aim in writing the Constitution's establishment clause was to keep government out of religion--not to keep religion out of government. Since Chatterbox wasn't really arguing the ACLU line on church-state separation--indeed, was merely arguing for a bit more tolerance on both sides of the believer/unbeliever divide--he doesn't see the relevance of this point, which he does not dispute. Meanwhile, amid the tiny pile of friendly letters were a couple urging Chatterbox to note that several of these same Founding Fathers (Thomas Jefferson, Thomas Paine, Benjamin Franklin) had a pretty casual relationship with their Creator. They may not have been atheists, but their assertions about organized religion in general, and Christianity in particular, were clearly beyond the pale of contemporary political discourse. (An atheist tract from 1906 called Six Historic Americans, written by one John E. Remsburg, also casts doubt on the Christian faith of George Washington and Abe Lincoln, though the evidence there is sketchier. To read it, click here. And no discussion of prominent secularists in American political life is complete with mentioning Robert G. Ingersoll, 1833-1899, who gave the nominating speech for Republican presidential candidate James G. Blaine in 1876. Ingersoll was known as "the great agnostic," and wrote endless tracts on that subject. To read them, click here .)

Of all the Founding Fathers, Chatterbox's favorite, Benjamin Franklin, would be least likely to survive media scrutiny today. Franklin, in addition to being a skirt chaser, was an adherent of Deism, which was sort of the Unitarian Universalism of its day, only a bit more risqué. Deists believed in God, but the basis of that belief was reason rather than faith. They did not believe in organized religion at all. Franklin "certainly wasn't Christian in terms of believing the precepts of any Christian faith," says Walter Isaacson, managing editor of Time , who is writing a biography of Franklin. About five weeks before he died, Franklin wrote to Ezra Stiles, the theologian and president of Yale College:

As to Jesus Christ, I have, with most of the present dissenters in England, some doubts as to His divinity, though it is a question I do not dogmatize upon, having never studied it, and it is needless to busy myself with it now, when I expect soon an opportunity of knowing the truth with less trouble.
In light of contemporary politics, two things about Franklin's comment are interesting. One is that the days are long past when politicians engaged in casual first-principles debates with theologians. The other is that no prominent U.S. leader today who was raised in the Christian faith would dare say what Franklin said--even on his deathbed. Perhaps if Americans engaged in a bit more discussion of religion in the public sphere, there might also be a bit more tolerance of unbelief.
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Who's That Knocking on My Door?  No surprise, it's those darn Jehovah's Witnesses.  By Dahlia Lithwick, Posted Tuesday, Feb. 26, 2002, at 3:26 PM PT 
	[image: image4.png]





Sometimes a case will come knocking at the door of the Supreme Court that just isn't welcome. Good example? The Ten Commandments cases, which keep knocking and getting turned away. They come back. They get run off again. Other times, a case will come a-knocking and the high court will let it in, only to discover that they never really wanted to let it in at all. But, oops; it's too late. The case is in the door and bickering with you.

"Go away!" hollers Justice Kennedy. "Why are you here?" shouts Justice Scalia. "Begone," whispers Justice Breyer. Watchtower Bible v. Stratton is one of those cases. Nobody can quite sort out how it got in, and everyone's looking for a way to keep it out.

The village of Stratton, Ohio (population 300 and suffering from a long history of religious proselytizing and alleged beef-related fraud), passed an ordinance limiting the activities of door-to-door solicitors. The rule bars "canvassers, solicitors, peddlers and hawkers" from "advertising, promoting, selling and/or explaining any product, service, organization or cause," at one's door without a permit. Permits are handed out upon registration, so long as the permit-seeker provides the mayor's office with their name, address, a description of their proposed activities, the address of each home they plan to visit, and details about their spiels, as the mayor deems necessary. The permit allows one to go door to door only between the hours of 9 a.m. and 5 p.m., so long as one stays away from the folks who have either posted "No Solicitation" signs or who filed a "No Solicitation" form in the mayor's office. The "No Solicitation" form details which solicitors one wishes to keep out (i.e.: "Avon ladies, yes; Mary Kay ladies, no") but singles out Jehovah's Witnesses as the only religious organization on the form. (Perhaps because Zoroastrians so rarely go door to door ... ) The Witnesses sued, claiming the ordinance violates the First Amendment.

The district court found that the ordinance was mostly constitutional, but it objected to three provisions: the 9-to-5 restriction; the section of the "No Solicitation" form singling out Jehovah's Witnesses; and the requirement that every prospective address be listed. The district court let the rest of the ordinance stand, and the 6th Circuit Court of Appeals agreed. The Jehovah's Witnesses appealed, and the Supreme Court, with a whole panoply of religious-freedom and free-speech arguments to choose from, limited the question for argument to whether the Stratton ordinance violates the First Amendment protection accorded to "anonymous speech." 

Anonymous speech is a weird little doctrine emanating from two weird cases: McIntyre v. Ohio Elections Commission, a 1995 case striking down an Ohio law prohibiting the distribution of anonymous campaign literature; and Buckley v. American Constitutional Law Foundation, a 1999 case prohibiting Colorado from forcing the circulators of ballot-initiative petitions to wear ID badges. In both cases the court talked about the importance of anonymous political speech, and both cases leave open the unsettling possibility that election-related materials can always be anonymous. Presumably this was the issue the high court planned to resolve today: Can a city force door-to-door solicitors to cough up a name (either to the mayor's office or to the solicitee) prior to being allowed to speak?

But the court doesn't really get to this issue today because they are too busy thumping the crap out of the attorneys. 

Paul Polidoro stands to defend the Witnesses' claim that the ordinance is unconstitutional. "It's 11 o'clock on a Saturday morning," he intones. He raps dramatically on his podium, rousing Justice Thomas from his delightful Saturday morning nap. "In light of recent events I've come to your door ..." he begins. " … Good news ... Jesus Christ," he goes on. It's not just that the court visibly winces at such theatrics. It's not even that Polidoro is too late for an Oscar nomination for his dramatic recreation of what a Jehovah's Witness might say, because Polidoro is a Jehovah's Witness. No, I'm guessing that what really gets the court's collective goat is that Polidoro opts to use the first minute of his oral argument time to proselytize them. 

Polidoro quickly gets hung up on the various justices' attempts to shut the door on his case. Polidoro makes the breathtakingly ironic anonymous-speech argument that door-to-door solicitors have an inherent right to privacy. "They don't want to disclose more of their privacy than they have to," he argues, supporting the privacy rights of groups who wish to violate the privacy rights of others. Why can't the Jehovah's Witnesses learn from the Girl Scouts, who have pretty much given up going door-to-door in favor of having their moms sell Thin Mints at the office?

Justices Souter and Breyer wonder how Polidoro comes to be arguing on behalf of anonymous speakers. "You're a Jehovah's Witness," says Souter. "You don't object to identifying yourselves." Later Breyer adds, "It looks to me as if people who don't mind giving their names are speaking on behalf of people who would be saying 'Vote for Smith.' " Why, in other words, are the Jehovah's Witnesses carrying water for the anonymous political speakers who really have valid grounds for objecting to this ordinance? Polidoro is arguing the anonymous-speech claims because that's the only question on which the court granted certiorari. Justice Ginsburg is unclear as to whether the actual solicitation permit even contains the would-be solicitor's name. "Then the name doesn't need to be disclosed to the homeowner?" she asks. No one seems to know. This may not even implicate anonymous speech.

O'Connor reveals the "real world" she lives in when she argues that because permits are required for solicitation in her "community," they are likely required across the country. Polidoro points out that the number of cities attempting to do this is pretty limited (after a host of Jehovah's Witness-related speech cases in the 1930s and '40s put the burden on homeowners to chase the solicitor away). Rehnquist offers a rare nod to the real world the rest of us inhabit when he points out that last year's Dartmouth murderers pretended to be taking a survey when they were, in fact, casing the house. 

Abraham Cantor argues on behalf of the city, and as much as the justices loved trashing Polidoro, Cantor gets even worse. Scalia opens by musing whether he's just overlooked the cases over the past two centuries that might allow speech restrictions of this breadth. When Cantor attempts to characterize the "beauty" of the law as "content-neutral," Justice Kennedy leaps at him. "You think it's a beautiful idea that I have to ask the government for permission before I can go down the street ... and say, 'I want to talk to you about the situation with garbage pickup?' " O'Connor piles on. "What about trick-or-treaters?" she asks. And later: "What about Christmas carolers? What if you want to borrow a cup of sugar from the neighbors?" What if you're just looking for an excuse to see Ned Flanders' wife in her bathrobe? Cantor has a tough time explaining why such activities might not be implicated. Then Breyer and Scalia wonder whether Jehovah's Witnesses come under the ban on "hawkers or canvassers." "The dictionary says a canvasser is a person looking for a vote," offers Breyer, primly. 

Ultimately, pretty much the whole bench agrees that even under the lesser standard of "intermediate scrutiny," this ordinance simply sweeps in too much protected speech. And while David Gormley, the solicitor general from Ohio, does a creditable job of arguing that cities have an interest in knowing who's harassing their citizenry, he seems to have no supporters, with the exception of the chief justice, who still feels that the city should know if would-be proselytizers are indeed "con men." To which Scalia snaps back that it's unlikely that prospective thieves and burglars would really be deterred by Stratton's permit requirements.

Since both sides cannot technically lose today, the court will have to pick a winner. And since they don't much care for the Stratton ordinance, the Jehovah's Witnesses, in (by their count) their 72nd case before the supremes, will yet again prevail in their fight to make the rest of us listen.

For the many folks who've written in to ask when a decision will come down in Watchtower, the answer is: sometime before July.

http://slate.msn.com/id/2062575

The Internet's Public Enema No. 1, By Janelle Brown
March 5, 2001 | If the Net is a library of the collective consciousness—a vast collection of humans' fantasies, fears and obsessions—then Rotten.com represents the darkest, deepest, most sordid side of human nature.  There is absolutely nothing nice about Rotten.com; this site is simply foul. 

Here you can see a photo of a man whose face was blown off when he bit on a blasting cap.  A picture of a Chinese man apparently eating a fried human fetus.  The messy expulsions from a Japanese orange juice enema.  A bestial image involving a penis and a large fish. Chris Farley's bloated, purple corpse.  The charred cadaver of a burn victim.  A Filipino man whose body is completely covered with pustulate tumors.  Pornographic World War II propaganda. 

Rotten.com's sole purpose is to "present the viewer with a truly unpleasant experience," and its proprietor is doing a dandy job of that.  If it involves bizarre sex, gruesome death or the sordid side of celebrity, you will find it on this site.  

Rotten.com is also a venue for making a point about censorship, at least according to "Soylent," the pseudonymous proprietor of Rotten.com, whose highly graphic content has earned him enemies around the world.  

"Rotten dot-com serves as a beacon to demonstrate that censorship of the Internet is impractical, unethical and wrong," Soylent writes in his manifesto, adding that nothing he posts there can't be found elsewhere.  "To censor this site, it is necessary to censor medical texts, history texts, evidence rooms, courtrooms, art museums, libraries, and other sources of information vital to functioning of free society." 

He's right.  Rotten.com isn't the only place to dig up images of disease, sex and violence—but the site is sure making it easier.  And whether the images are authentic or digitally manipulated, they're undeniably provocative.  As Internet service providers continue to merge, driving out unsavory sites like this one, as governments look for ways to wield power over overseas-based sites and as the debates over obscenity laws drag on, Rotten.com is a test case for freedom of speech on the Web. 

Rotten.com evolved rather haphazardly:  Soylent purchased the URL back in 1996 simply because he liked the name, and decided to throw up a few "joke pictures."  But people flocked to the images and remembered the site's name, including Howard Stern, who brought the site to mainstream attention when he sang its praises on-air. 

Since then, it's been a cat-and-mouse game between Soylent and the world's moral arbiters.  Rotten.com was a lightning rod during the 1999 controversy over the Child Online Protection Act, a law that would have required all controversial online material to be censored from the view of children.  

Under current American laws, Rotten.com could potentially be shut down for obscenity, but Soylent makes the contention that his site isn't obscene at all, since it has literary, political and historical value.  Sure, he may display a photograph of Marilyn Monroe's blotchy corpse, but he also has biographical information about her.  He posts regular political commentaries, blunt and offensive as they may be, along with a daily "this day in history" feature that chronicles notorious episodes of the past.  It's a tenuous justification—an "I read Playboy for the articles"—but so far no one has called him on it. 

Soylent concedes that his site is "like a shining beacon of what children shouldn't see on the Net," but he argues that it's up to parents to monitor what their children see online.  After all, says Soylent, there's absolutely nothing on his site that you can't also find in your local library or on television; in fact, that's where he gets much of his material.

However distasteful the images may be, we can't limit the freedom to display them, says Cindy Cohn, legal counsel for the Electronic Frontier Foundation.  "In general, people who have unpopular speech are the vanguards of protecting the rest of our speech," she says.  "Just because it's in bad taste doesn't mean you get to censor it.  Almost by definition the people who carry the standard for the First Amendment are the ones who have unpopular speech; after all, we wouldn't need a First Amendment for popular speech." 

For now, there's little legal basis for shutting down Rotten.com.  The Child Online Protection Act has been struck down by the federal courts. . . . As Soylent slyly asks me, "I'm not so scary, am I?" 

http://archive.salon.com/tech/feature/2001/03/05/rotten/

Virginia Burning, Are cross-burnings speech or violence?
By Dahlia Lithwick, Posted Wednesday, Dec. 11, 2002, at 3:21 PM PT 
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Does a Virginia statute that bans cross-burning with the intent to intimidate violate the First Amendment?  The court has ruled that some kinds of "expressive conduct"—including flag burning—are protected speech because it is so expressive of a particular message or point of view that to criminalize it is to silence an actual message.  

What today's argument comes down to is this:  Does the act of burning a cross so clearly communicate both a message and a clear threat of violence that it can be constitutionally suppressed, even if it carries an explicit political meaning? 

The facts read like outtakes from A Charlie Brown Redneck Christmas.  In case one, Richard Elliott decided to "get back" at the interracial couple next door for complaining about gunshots coming from his backyard.  With the help of Elliott's friend, he tried to burn a cross on the neighbors' lawn.  Somehow the guys were too dumb to ignite wood with lighter fluid.  The second case involves a Pennsylvania KKK leader, Barry Elton Black.  Black led a KKK rally in Carroll County, VA, burning a 25-foot cross that was visible from the nearby highway.  

William Hurd, the state solicitor said the Virginia statute is not about speech but about affording citizens "freedom from fear."  Justice O'Connor said the most "troubling" aspect of the statute—a provision stating that the "intent of intimidating" required for conviction can be established, prima facie, by the choice to burn a cross in the first place.

Hurd asserted that in the Klansman's case, his intention to intimidate was clear:  He went to Virginia specifically because he'd heard rumors of a town where "whites and blacks were holding hands on the sidewalk."  Evidently Black has yet to hear of another little town called New York, where blacks and whites have been known to French-kiss on the sidewalk—while dressed in small strips of Cling Wrap.

Kennedy doesn't buy Hurd's argument that the mere act of burning a cross causes intimidation:  "So, if you burn a cross on a hill outside the city, everyone in the city is intimidated?" Justice Scalia jumps in to add that, "It's not just speech.  It's action that conveys a message.  Surely your state can make it a crime to brandish a weapon?"

Stevens is equally bothered by the "tree-falls-in-a-forest" element of this law.  "So, even if a cross is burned in a desert somewhere, it's enough to sustain a conviction?"  He asks.  "Suppose he burned an O?"  

Hurd explains that crosses threaten harm in a unique way.  Burning crosses, he argues, conveys the "message that bodily harm is coming."  Deputy Solicitor General Michael Dreeben argues that a burning cross is not just speech; it contains a threat of "bodily violence."  Dreeben argues that the mere expression of racial hate is not punishable.  But cross-burning is different, he adds.  Which prompts Scalia to win Line of the Day with the rejoinder:  "One can always burn a cross in the sanctity of one's bedroom."

Rodney Smolla, from the University of Richmond, defends the cross-burners and proves that great oral advocacy is a thing of beauty, even when it's being used to defend dolts.  Scalia demands to know why brandishing a burning cross is protected speech while "brandishing a weapon and saying 'you're next,'" isn't . Smolla contends that "properties of a gun make it different." 

Justice Souter replies that burning crosses have become as potent a symbol as guns.  Smolla replies that lots of symbols are potent—the flag, the Star of David.  Replies Souter: "But they don't make you scared." 

"I daresay," cuts in Scalia, "if you were a black man you'd rather see a man with a rifle on your lawn than a man with a burning cross."  Smolla suggests content-neutral ways (trespassing laws, etc.) to protect against such harassment.  

Again Scalia wonders why brandishing a gun differs from burning a cross.  When Smolla notes that guns kill, Scalia says, "An unloaded gun then.  It's nothing but a symbol!"  Smolla insists that guns are actual threats and adds, "What's the difference between brandishing a cross and a torch?"  "A hundred years of history," replies Stevens.

And there's the rub.  No one can deny that cross-burning is criminalized solely because of the message it conveys.  

http://slate.msn.com/id/2075301/

Why Does the Ku Klux Klan Burn Crosses?
By Brendan I. Koerner, 12/17/02
The Supreme Court recently heard arguments in Virginia v. Black that will determine whether cross-burning qualifies as protected speech under the First Amendment. The Ku Klux Klan, the organization most closely associated with burning crosses, identifies itself as Christian. Why do they incinerate their faith's most sacred symbol?

The practice dates back to Medieval Europe, an era the Klan idealizes as morally pure and racially homogenous. In the days before floodlights, Scottish clans set hillside crosses ablaze as symbols of defiance against military rivals or to rally troops when a battle was imminent. Though the original Klan, founded in 1866, patterned many of its rituals after those of Scottish fraternal orders, cross-burning was not part of its initial repertoire of terror. 

Nevertheless, Thomas Dixon included a pivotal cross-burning scene in his 1905 novel The Clansman; he was attempting to legitimize the Klan's supposed connections to the Scottish clans. A decade later, D.W. Griffith brought The Clansman to the silver screen, eventually renaming it The Birth of a Nation. Exhilarated by Griffith's sympathetic portrayal, Klansmen started burning crosses soon after to intimidate minorities, Catholics, and anyone else suspected of betraying the order's ideals. The first reported burning took place in Georgia on Thanksgiving Eve, 1915. They have been associated with racist violence ever since.

Modern Klan groups are careful to refer to their ritual as "cross lighting" rather than cross-burning and insist that their fires symbolize faith in Christ. The days of so-called disciplinary burnings, they add, are long since over. Still, nearly 1,700 cross-burnings have been documented since the late 1980s, many of them in the front yards of African-American families—although, in all fairness, the majority have been carried out by lone racist yahoos, rather than by organized Klan groups.

http://slate.msn.com/id/2075584

Speech and Spillover, The Supreme Court probably will overturn the notorious Communications Decency Act. But the issues are not as cut-and-dried as some might suggest.  By Eugene Volokh, Posted Friday, July 19, 1996, at 12:30 AM PT 
One of the great recurring problems in free-speech law is spillover.  Free speech, the Supreme Court has held, has limits:  Some speech is so lacking in redeeming value that it may be restricted.  Threats, blackmail, and false advertising are obvious examples.  There's no right to spread intentional falsehoods about your product or your enemy's character.

The Supreme Court likewise has held that minors have no right to see very sexually explicit material, and that people have no right to distribute such material to them.  

But it's often impossible to keep such materials from children without also denying them to adults.  Bookstores can check customers' ages, but TV broadcasters, muralists, or people who post things on the Internet can't.  The law can allow public display of this material, protecting adults' access but also making it available to children; or the law can prohibit public display, insulating children but also restricting adults.  Either way there's spillover.  Either the restriction spills over onto speech that should be free, or the freedom spills over onto speech that, in the judgment of most legislators, voters, and judges, should be restricted.

An illustration of the spillover problem is the Communications Decency Act, passed earlier this year in an attempt to stop "indecency" on the Internet.  Virtually any sort of speech in cyberspace is available to minors, so the law really applies to all such areas, including Web sites, Internet newsgroups, e-mail discussion lists, chat rooms, and bulletin boards.

Adults generally have the right to see material that's "patently offensive."  There are two exceptions to this:  child pornography and "obscenity."  May the government, in its quest to shield children, restrict the online choices of grownups? 

The Supreme Court precedents are unclear.  In a 1957 case called Butler vs. Michigan, a state law barred material that might be unsuitable for minors.  The court concluded that such a ban was unconstitutional.  The law, it said, "reduce[d] the adult population of Michigan to reading only what is fit for children.”  The court apparently was willing to tolerate some perceived harm to children in order to protect the freedom of adults.

But in some recent cases, the court has taken a different approach.  One such case is the oft-criticized FCC vs. Pacifica Foundation (1978).  The Pacifica court upheld a ban on "indecency"—George Carlin's "Seven Dirty Words" monologue—on radio and television broadcasts "when there is a reasonable risk that children may be in the audience."  The spillover was clear:  Adults were deprived of access to certain materials on certain media during most hours.  

Another important precedent is Sable Communications vs. FCC (1990), in which the court struck down a ban on dial-a-porn.  The court pointed out that there might be "less restrictive alternatives" that would insulate children without entirely banning the medium.  For example, the court said, the government could require services to take credit-card numbers, or require phone companies to let parents block area-code-900 phone calls.

Clearly that the court won't tolerate unnecessary spillover onto adults.  But on the tough question—what happens if it's impossible to shield minors without burdening adults?—there's an unresolved tension.  

On the Internet, is it possible to shield children without restricting adults?  Parents can get software—SurfWatch for example—that censors pornographic locations from a list selected and updated by the software designers.  The SurfWatch solution is limited by the software designers' ability to keep up with the latest "dirty" places. 

The CDA is now in the hands of the Supreme Court.  Some say the justices should simply rule that sexually explicit material isn't as dangerous for children as it's cracked up to be, and therefore, free speech should prevail.  But many people are willing to accept that sexually explicit material is indeed harmful to children. 

Ultimately, then, the justices will have to make a hard choice:  sacrifice some shielding of children in order to protect the freedom of grownups, or sacrifice some access by grownups in order to shield children.  

http://slate.msn.com/id/2371/
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Lizzie Borden and John Ashcroft 

Lenny Bruce died for our sins, By Gary Kamiya
Aug. 26, 2003  |  On Oct. 4, 1961, stand-up comic Lenny Bruce appeared at San Francisco's Jazz Workshop.  

Bruce did a routine that was to become one his most famous, in which he examined the phrase "to come."

Bruce brought the house down.  But among the guffawing hipsters was a San Francisco policeman named James Ryan, who had been sent to the club by his sergeant, James Solden, with instructions to see if anything of a "lewd nature" was going on. 

Ryan was horrified by what he heard.  "Jeez, you know," he told Solden, "I can hardly believe this myself.  The man is up there onstage and he's performing and he's taking the term 'c**ks**ker' and using it."  After a brief conference, Ryan and Solden decided they had heard enough to arrest Bruce.  

Lenny Bruce's legal ordeal…drained his creative energies, bankrupted him, and allowed the demons that always haunted him to take over.  Bruce died of a morphine overdose in 1966, but as Vincent Cuccia, one of the New York D.A.'s who prosecuted Bruce's last obscenity case, said, "We drove him into poverty and bankruptcy and then murdered him.  We all knew what we were doing.  We used the law to kill him." 

Bruce is a martyr—a heartbreakingly vulnerable renegade who was broken by the final tail-lash of the dying dragon of American Puritanism.  Has that dragon really died?  Most tellingly, the highest powers in the land are still eminently capable of using those laws to crack down on material they deem immoral—even if millions of Americans spend billions of dollars a year consuming that material.  The issue today is not dirty words or offensive comedic routines, but pornography.  Pornography may not be as inspiring a subject to defend as Lenny Bruce, but free speech is free speech.  

On Aug. 7, Ashcroft's Justice Department announced a 10-count indictment against a porno production company called Extreme Associates.  The owners of the company, Robert Zicari and Janet Romano (aka "Lizzie Borden") were charged with distributing obscene films and video clips through the U.S. mail and the Internet.  

What is peculiar about Ashcroft's war on porn is its obvious futility.  The industry now generates an estimated $8 billion to $10 billion annually and involves mainstream, blue-chip companies that could not realistically be closed down, or even significantly curtailed.

Legally, Ashcroft is on strong ground:  pornography is obviously obscene, and obscene speech can be restricted.  But law and the real world have diverged here to the point of absurdity, and a common-sense analysis reveals his singling out the Extreme films to be ludicrous.  With the possible exception of "Forced Entry," in which an actress was apparently actually beaten (albeit with her consent), the Extreme Associates movies deemed obscene by the feds don't appear to be fundamentally different from the standard run of porn films.  

The real target of Ashcroft's zeal is obviously not the supposedly "unacceptable" porn made by Extreme Associates, but pornography itself.  As already noted, however, it is a singularly empty crusade, apparently intended mainly to score political points. 

http://archive.salon.com/opinion/freedom/2003/08/26/lennybruce/

The Do Not Call Squall, The constitutional smack-down at the heart of Do Not Call.
By Dahlia Lithwick, Posted Thursday, Oct. 2, 2003, at 2:56 PM PT 
The debate over the on-again/off-again national Do Not Call list—created this year by the Federal Trade Commission, invalidated last week by Judge Lee West in Oklahoma, reauthorized by Congress a day later, invalidated again by a Denver judge, and launched nonetheless Wednesday by the Federal Communications Commission (without benefit of the actual list itself, which is still in the hands of the FTC)—boils down to the following thought game: Which should be more absolute, the constitutional right to be left alone in your home or the constitutional right to free speech? The 50 million Americans who signed up for the registry are of the impression that the former value is more compelling. Federal District Judge Edward Nottingham (who signed up for the registry, by the way) believes the latter should trump. 

It's always great theater when two entrenched constitutional rights clash. These constitutional smack-downs are usually resolved by delicate balancing tests and mad jurisprudential hairsplitting. There have been dozens of cases over the decades pitting personal privacy against unwanted speech, with courts recognizing that allowing either value to be expressed to the fullest would effectively preclude the other altogether. That is, if the right to speak to unwilling listeners is absolute, there can be no privacy. And if the right to privacy is absolute, there would never be a right to speak unless invited. The Do Not Call problem gives us another chance to think about which right we, as a society, value more.

The Supreme Court is not particularly helpful here, having suggested that each right is absolute. Thus, in a 1970 case involving annoying mail, Rowan v. U.S. Post Office the court said that "in the privacy of the home … the individual's right to be left alone plainly outweighs the First Amendment rights of an intruder." While that sounds pretty unequivocal, in Watchtower v. Stratton, a 2002 case invalidating on free-speech grounds an ordinance barring Jehovah's Witnesses from going door to door, the court lovingly quotes a 1939 case in which hounding folks at home is celebrated as one of the cornerstones of American freedom. 

So, OK, Supreme Court, which one is it? Freedom to talk, or freedom not to listen?

Well, here is one way not to think about it: The fact that 50 million Americans signed up for the list is not constitutionally compelling. Nor are the tens of irate letters-to-the-editor complaining about how annoying telemarketers are. It might seem intuitively obvious to you that the right to be left alone is more constitutionally urgent than the right to hear crap in which you have no interest. But the First Amendment exists to protect unpopular speech. Fifty million Americans probably would sign up to ban speeches against the war in Iraq or to bar Carrot Top from ever performing again. And that's why the First Amendment is not about the popularity of the speech in question.

Here is another way not to think about it: The fact that the current Do Not Call list distinguishes between charitable and political calls on the one hand and business calls on the other is constitutionally only semi-interesting. While Denver's Judge Edward Nottingham has a problem with distinctions between political and commercial speech, the courts have been drawing that line for years. Judge Nottingham does not like that some speech is more protected than others, and he certainly has some good company on the high court. But the law does differentiate between commercial speech and other speech. Nottingham relies on a 1993 case, City of Cincinnati v. Discovery Network, in which the court refused to distinguish between a ban on commercial handbills and newspapers in city news racks. But the issue in that case was whether getting rid of a "paltry" 3 percent of the racks holding commercial handbills and leaving intact the equally ugly racks holding newspapers would have a substantial effect on the problem of ugly city news racks. Judge Nottingham misreads Discovery Network to say that the state can never distinguish commercial from political speech if it is trying to solve a problem involving both. The Do Not Call list would stop between 40 percent to 60 percent of the annoying calls to most registered homes. That's not an insubstantial solution, and thus Discovery Network is probably not going to decide it.

Here's one other not-terribly-useful way to frame the debate about Do Not Call: It's not about personal choice. Defenders of Do Not Call argue that signing up to have the FTC block your phone is no different than putting up a "no solicitation" sign to ward off the Jehovah's Witnesses and/or Avon Lady—an act that is abundantly constitutional according to the Supreme Court's 1980 case, Village of Schaumburg v. Citizens for a Better Environment. In fact Reps. Billy Tauzin, R-La., and John Dingell, D-Mich., made that mistake in their statement slamming the Nottingham ruling last week: "Putting your name on the Do Not Call list is no different than hanging a 'no solicitation' sign on your front door," they said. But they are wrong. It's simply not enough to say that individuals have privately chosen to sign up for the government registry—that's the sleight-of-hand the court has used to uphold school vouchers. Here you have a state-administered program in which the state has made determinations about what kinds of speech are permissible and what types may be blocked. There can be no question that free speech is implicated. While the state can certainly step in to block speech under some circumstances, censoring speech just because it's annoying is not traditionally a role we have handed the government. 

One interesting template for the Do Not Call debate is the 2000 Supreme Court decision in Hill v. Colorado, upholding a Colorado restriction on abortion protesters approaching women seeking access to abortion clinics by creating an imaginary 8-foot "bubble" of privacy around them. The pro-life counselors, as they were calling themselves, had been in the habit of physically blocking these women, handing them literature, sometimes shouting and quoting Scriptures; a practice the women found harassing and humiliating. The court struggled to balance the right not to listen against the right to persuade on abortion—one of the most important political questions of our age—and decided, rather surprisingly, in favor of the bubble of privacy. That decision was something of an outlier, in that it subdued protesters on public streets on the grounds that sometimes free speech is just ... too much. It also highlighted the fact that some things—like getting an abortion—simply cannot be done with strangers shouting in your ears.

It's not clear to me that Hill offered a terribly compelling constitutional argument. It's not really all that different from banning Carrot Top, actually. But it does suggest that the court worries about speech that interferes with one's very ability to be. The question, then, is whether strangers selling you the Discover Card while you're trying to cook dinner is more akin to the abortion counselors interfering with your abortion or to a Girl Scout selling cookies door to door. Perhaps we could invent a new constitutional test to differentiate the two: Call it the would-you-remember-it-tomorrow test. You'd likely be scarred for months by an abortion protester haranguing you en route to one of the most traumatic procedures of your life. You'll forget the Girl Scout seconds after you close the door.

Of course it's annoying to be called at home. But is it really interfering with your most essential right to be? If it's not, shouldn't we protect free speech, by protecting the fundamental right to annoy each other, while exercising our equally fundamental right to say, "No, you moron. And take me off your list."

http://slate.msn.com/id/2089192
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The morality police 
Our hysterical attempts to shield kids from images of sex and violence are stunting young lives -- and trapping us all in a Big Lie.

By Charles Taylor 
- - - - - - - - - - 

June 11, 2001 | One of the most unbelievable conversations I've ever had took place a few years ago with a friend, a writer, who was in the midst of preparing for a visit from some relatives, including a young cousin of about 10. My friend told me that he'd gone through his house putting away any "inappropriate" material that his cousin might see. We're not talking porn here, or removing Henry Miller or "The Story of O" from the bookshelves, but stashing the copies of "Esquire" and "Entertainment Weekly" in the magazine pile in his living room. Why, I asked, would you feel the need to hide those? Because, my friend explained, they had swear words in them. I pointed out that the worst thing his cousin was likely to see in "Entertainment Weekly" was, as it's so delicately printed in that magazine, "f _ _ _," something the boy had certainly already heard in the schoolyard. But my friend wasn't buying. Why, he wanted to know, can't magazine articles be written so that they're suitable for everyone? 

I felt as if I had been asked to justify why water had to be wet. Here was someone who depended for his living on the right to free speech, who wrote as an adult for other adults, who was advocating the false assumption that lies at the core of the censorious impulse: Children need to be protected from vulgarity and obscenity. 

At the heart of that argument is the belief that society should be remade for everyone, not just children. Basically, my friend was arguing that all adult discourse should be rendered suitable for kids, that entertainment or writing specifically intended for adults is somehow dangerous and that, as journalists, we should all be required to adhere to a phony "family newspaper" standard. 

He didn't come out and say that, of course. He fell back on the protection-of-innocence arguments that censors have used for years and that courts have upheld. There's an understandable impulse behind the desire to protect children, an awareness of their physical fragility, a wish for them to be able to enjoy their childhood and a frustrating sense that out in the world dangers await them that we are powerless to stop. But too often we have lost the ability to distinguish between what's inappropriate for kids and what is actually harmful to them. And, acting on fear and suspicion and assumption, we have, with the best of intentions, created situations that are potentially more harmful to kids and teens than what we want to protect them from. 

The tradition of censorship in the name of the little ones is the subject of Marjorie Heins' new book, "Not in Front of the Children: 'Indecency,' Censorship, and the Innocence of Youth." Heins, the director of the Free Expression Policy Project at the National Coalition Against Censorship, has essentially written a précis of various legal rulings that have cited the protection of youth as justification for limiting free speech. Heins is blessedly clear on the legal ramifications of the obscenity prosecutions she considers. As a lawyer she's adept at pointing out the contradictions, false premises and just plain unconstitutionality of those decisions. 

But Heins' book is essentially a long legal brief, and that narrow focus is disappointing. Put it this way: No one is likely to attempt to write a history of how in 20th century America free speech was denied and narrowed in the name of decency and protecting minors without consulting this book. But we are still awaiting the great piece of social criticism about modern society's fetishistic construction of childhood as a time of asexual innocence. 

By any reasonable standard, that fantasy has to be counted among our most destructive and costly delusions. It's a poisoned tree that has borne the fruits of censorship; of teenage lives stunted or ended by denying minors access to birth control, abortion and sexual information; and of adult lives destroyed by the urban legend of ritual cult child abuse (best dealt with in the 1995 book "Satan's Silence" by Debbie Nathan and Michael Snedeker) or by the junk science of repressed memory syndrome (the subject of Frederick Crews' pitiless and incendiary "The Memory Wars"). 

Cloaking themselves in concern for the welfare of children, censors have managed to successfully paint the people who oppose them as willing corruptors of children. And in the midst of outbreaks of mass hysteria, such as the '80s vogue for stories of Satanic ritual abuse, or the not-yet-abated horror stories about the Internet, speaking out against measures like the Child Pornography Protection Act (which got one man prosecuted for renting a video of Oscar-winning German film "The Tin Drum"), the Communications Decency Act (which would have meant that the article you're reading could have cost me a quarter of a million dollars and landed me in prison for two years) or the Child Online Protection Act, essentially the same legislation (whose constitutionality the Supreme Court has decided to review), is often enough to get you labeled as some sort of pervert willing to countenance the sexual exploitation of children. What kind of person, after all, would oppose a bill called the Child Pornography Protection Act? 

Well, anyone who wanted to teach "Romeo and Juliet" for one. The CPPA outlawed the portrayal of sex between minors. Under that definition, child porn could be defined as the wedding night scene in "Romeo and Juliet"; the hugely popular family comedy "Big," in which Tom Hanks plays a 12-year-old who, in one scene, goes to bed with Elizabeth Perkins; the episode of "Buffy the Vampire Slayer" where Buffy sleeps with Angel on her 17th birthday. (Bob Dole, however, leering at Britney Spears over his Pepsi, would have been safe.) Unlike obscenity laws, the CPPA, since overturned, provided no exception for "redeeming social value"; if something fit the description, it was child porn. And lest those examples sound like exaggeration or worst-case scenarios, let me reiterate that the statute was used to prosecute a video store owner and the customer who rented "The Tin Drum." 

Heins must have realized she was striding into a minefield. Shrewdly -- but also, I think, honestly -- she focuses on the harm done to children by censorship laws. She questions how children who have been so stringently shielded can be well prepared for life (especially when at age 18 -- poof! -- they magically become "adults"); how, under the Constitution, some citizens can be judged to have fewer free-speech rights than others; and how you can claim to be protecting children if, in the case of birth control or sexual information, you are depriving them of something that, especially with the public health crisis of AIDS, could save their lives. Some parents love to wag their fingers condescendingly at those of us without children who oppose free-speech restrictions. They say, "You'll change your tune when you have kids of your own." But why would anyone wish for a world in which their children would have fewer rights? 

The notion that words and images and ideas can cause harm to young minds has become such an article of faith that it's hard not to feel a sense of futility when you point out that there is not a shred, not an iota, not an atom of proof that exposure to images or descriptions of sex and violence does children any harm. In the face of people who are certain about the evil Pied Piper effect of the media, insisting on the facts becomes pointless, even though every expert who tries to claim otherwise gives himself or herself away. On May 6, the Associated Press reported news of an American Psychiatric Association panel on online voyeurism in which a University of Michigan psychiatry professor named Norman Alessi testified that "the potential of seeing hundreds of thousands of such images during adolescence -- I have no idea what that could do. But I can imagine it must be profound" (emphasis added). God knows psychiatry isn't science, but you'd expect a doctor to be a little more circumspect when he has only his imagination to go on. 

Yet this is exactly the kind of "data" that Congress swallows whole before coming up with some new way to put the screws to Hollywood. And witnesses who do try to testify to the facts are often treated with contempt. MIT professor Henry Jenkins appeared before the Senate in the hearings that convened in the panicked aftermath of the Columbine killings and found himself to be the only scholar present who didn't take it on faith (because there's no other way to take it) that media violence promotes real violence. Jenkins described a Senate chamber festooned with "hyperbolic and self-parodying" posters and ads for the most violent video games on the market. "Senators," he said, "read them all deadly seriously and with absolute literalness." 

And why wouldn't they? What do senators, what do the most vocal media critics for that matter, know about video games, rock 'n' roll, current movies and television? Joe Lieberman admitted to "Entertainment Weekly" last week that he hasn't seen a movie since going to "Crouching Tiger, Hidden Dragon" just before the Oscars. Think he had a chance to see many during last year's campaign? Think that will keep him from opening his yap about the sinister effects of media violence during debate over his new bill (sponsored by three other Democratic senators, Herb Kohl, Hillary Rodham Clinton and Robert Byrd), which would allow the Federal Trade Commission to fine companies that promote adult material in markets with an audience that consists substantially of kids? 

I have never come across one -- not one -- critic protesting the perniciousness of media sex and violence who had any sense of irony, or any substantial or direct experience with the way audiences experience sex and violence and the different ways they're portrayed. I know a 16-year-old girl who has seen "The Faculty" 14 times. Now, I can imagine what Lieberman or Henry Hyde would do with that tidbit -- turn it into the story of a teenager obsessed with a movie in which students take up arms against their teachers. The fact is, my friend has seen it repeatedly for the same reason she went to an opening night IMAX screening of "Pearl Harbor": because she thinks Josh Hartnett is adorable. 

Why we resist facing the facts in this debate is understandable. People don't have to be stupid or corrupt to look at school shootings, or violence in America in general, and feel that something has to be responsible. And as someone who spends much of his time looking at pop culture, I won't deny being disturbed by some of the more mindless violence out there, of having felt cut off from an audience that was grooving on mayhem. People feel so overwhelmed by violence that they think there simply must be a connection between media bloodshed and the real thing. But the truth is that violent crime is down in America, and it has been going down for some years now. 

Just because I think extreme protectionism is misguided doesn't mean that I think children should be exposed to anything and everything. Parents have to make those decisions for their own kids. And while I sympathize with their frustration over the proliferation of outlets like the Internet, video and cable that makes those decisions more demanding, parents' frustration isn't a good enough reason to limit the First Amendment. It sickened me when I heard stories about parents dragging along their young kids to see "Hannibal." But we see that kind of idiocy even with a damaging movie ratings system in place. Teenagers may be better able to handle material than their younger siblings are, but they too are the target of obscenity laws that don't distinguish between a 6- or 8-year-old and a 14- or 16-year-old. 

Some will insist that there have been findings indicating a causal link between violent entertainment and violent behavior. But those studies have profound flaws. Is it really that surprising that toddlers become markedly more rambunctious after being kept in a room watching "The Three Stooges" for five hours? I have some faith in science, and it seems to me that if there really were a cause-and-effect link between real violence and media violence, then it would have been proven by now. At the least, people who believe in that link should work the flaws out of their methodology. 

Would-be censors are often aided in their mission by the news media. Assigned to write a breaking story involving a movie or book or piece of pop music, and usually scrambling against deadlines, reporters often resort to the most simplistic, alarmist characterizations, failing to familiarize themselves with their subject, unable to put it in cultural context. When I worked at a Boston newspaper in the mid-'80s, the local news was dominated by a murder case in which a couple were suspected (but never proven guilty) of raping and killing their infant daughter. When it became known that the couple had gone to see "The Terminator" on the afternoon of the murder, a reporter asked me to tell him what the picture was about. I told him it was the story of a killer robot from a future ruled by machines, sent back in time to murder the woman who would eventually bear the rebel leader who would rally the humans to victory. When the reporter's story appeared, "The Terminator" somehow became a film whose plot prominently featured the murder of a child. 

These are the "experts" who are feeding the suspicions and fears of parents. I understand that love isn't always rational. But too many parents seem to have thoroughly banished memories of their own youth in favor of the fantasy that childhood and adolescence are a time of purest innocence (which, Heins reminds us, is not the same thing as inexperience). Kids love dirty, gross jokes; they find bodily functions hilarious; they can be cruel and selfish; their energy often expresses itself in the sort of aggression that causes them to run riot around the house. My friends and I used to exhaust ourselves trying to hit my Superman punching bag so hard it would stay down -- what could be cooler than knocking out Superman? I'm willing to bet that most teenagers, at one time or another, have fantasized about blowing up their school or cocked a finger at some kid making their life miserable and made a shotgun noise. The adults who see such actions as alarming evidence of corruption are the ones who live in a dangerous fantasy world. 

The most revealing and appalling expression of the parental fantasy of childhood innocence that I've ever run across was in a recent Salon Life article called "Click on and jack off" by the pseudonymous "Margot Nightingale." Unable to explain why her 12-year-old son, in his first year of junior high, goes from being a straight-A student to a distracted one with indifferent grades, Nightingale eavesdrops on phone conversations with his friends and peeps into his computer to discover that he's been visiting porn sites. While those of us who haven't blocked out the memory of sneaking peeks at dirty magazines might find it perfectly natural that a 12-year-old boy would be interested in the contents of bigboobs.com, it causes Nightingale to hit the panic button. 

Worried that she's losing her little boy, Nightingale and her husband sit him down for talks that are predicated on false assumptions (for example, that pornography degrades women) when they aren't just plain nonsensical. (The poor kid is reminded that "he has sisters." What is he supposed to do, think of his sisters whenever he feels a sexual urge toward women in order to evaluate its propriety?) Nightingale is careful to hit all the "tolerant" notes, telling her son that masturbation is perfectly normal. But how is he supposed to find it normal after being told that his fantasies are depraved and dangerous? 

None of this, though, compares, to the next step Nightingale takes: Obtaining "an anonymous e-mail address from another Internet provider, I wrote to my son, pretending to be a stranger, a male stranger. I said something like, 'Hey, wasssssup, guy? Enjoying our Web sites? How old are you, man? See you around. Write back.'" He never does, but he spends nervous hours trying to figure out who this mysterious e-mailer is. Nightingale tells us she had no other choice, because she is trying to "raise this child into a responsible and caring man in the blitz of Celebrity Sex and Free F##k Theatre." But who seems more normal to you -- a 12-year-old boy who'd rather waste time on video games with buddies and Internet porn than do his homework, or a mother who attempts to regulate her son's sexual fantasies and assumes the guise of an Internet stalker to frighten him into obedience, all in the name of holding onto her "sweet boy" just a little bit longer? 

Nightingale sounds like she has a smart kid who'll survive adolescence. She also sounds as if she's outsmarted herself. Nothing attracts kids' curiosity or spurs their resourcefulness faster than what's forbidden to them. Have a shelf of books or videos you've told your kids are for Mommy and Daddy only? I guarantee you they've perused it. And sure, as kids all of us at one time or another came across things that upset us or confused us or gave us nightmares. I had to stop watching "Rod Serling's Night Gallery" because it gave me insomnia. And I vividly remember the unsettling mixture of queasiness and thrill in the pit of my stomach in elementary school when a classmate brought in some grainy black-and-white porno photos of a woman giving a man a blow job. But do you know anyone who's been done lasting harm by looking at dirty pictures or watching a violent movie who wasn't already emotionally disturbed to begin with? 

There's a big difference between wanting to screen what your kids are reading or watching -- in other words, nudging them toward good stuff to balance the mountain of available crap -- and wanting to keep them in a hermetically sealed bubble that admits nothing of the outside world. The latter approach, which is the "good parenting" at the basis of so many government attempts to restrict kids' access to information, is, at root, an insult to kids, a presumption that they are too stupid or fragile to be given information about the real world. 

And of course it's a threat to the civil liberties of the rest of us. Perhaps out of an instinct for the politic, Heins doesn't address the arrogance of parents who think that in order to solve their child-rearing problems, the rest of adult society should have key freedoms curtailed. It's time to put the responsibility for deciding what is and isn't appropriate for children squarely on parents. 

I know often this is a question of time. I see how hard it is for friends to balance raising kids with the financial necessity of having two working parents. But parents' convenience isn't a good enough argument for measures that narrow the free-speech rights of adults. Consider: The Communications Decency Act could have landed me or any Web journalist in jail simply because a young reader accessed an article we wrote that his or her parent didn't consider appropriate. Internet "filters" that were proposed for public libraries would have blocked access to adult users as well. Television and radio broadcasts are subject to vague "indecency" standards that, Heins points out, operate under the same principles that have been found unconstitutional for books and newspapers. 

And the granddaddy of all nincompooperies, the Motion Picture Association of America ratings system, originally supposed to protect filmmakers from interference, has instead resulted in studios contractually obligating them to cut their films to what's acceptable for a 17-year-old. Otherwise, they can't avail themselves of crucial newspaper and television advertising. (Many outlets won't accept ads for NC-17 films.) The ratings have never been constitutionally challenged. There's no telling how the current Supreme Court would rule on the system, though there's no doubt of its unconstitutionality. The courts have consistently ruled that adult discourse cannot be required to be conducted at a level suitable for children. 

A few years ago I got into a heated discussion with some parents over the ratings system. It was startling because it revealed how much some parents believe the rest of us owe them. I argued that ratings should be abolished not only because they were unconstitutional, and have led to de facto censorship, but also because even a cursory glimpse at a review from a critic they trust would give parents better information about the content and tone of a movie. The parents I was talking to seemed outraged that they should have to read a review before deciding whether they would allow their kids to see a movie. Ratings, they insisted -- demonstrating that their minds were much more innocent than the ones they were protecting -- made sure their kids were only allowed into movies their parents had approved. When I asked why parents couldn't accompany kids to the box office to ensure the same thing, it was as if I had suggested some Herculean task. 

I think it's fair to ask how parents who feel that reading a review or driving their kids to a movie theater is too much work ever manage to pull off the greater responsibilities that parenthood entails. What amazed me during this discussion was that the parents seemed completely willing to abandon their responsibility to be informed about the culture their kids were growing up in to some anonymous watchdog. And that willingness makes them much more susceptible to senators who know that calling for decency is always good for political capital, to citizens or religious groups that feel they have the right to make their values the standard for everyone else, to professional witnesses and "experts" who use their degrees and studies the way real-estate swindlers use phony deeds. Sure, it's easier to believe that "The Matrix" or "The Basketball Diaries" provided blueprints for the Columbine massacre, or that Eminem is promoting mother raping and homophobia. It's always easier not to think. 

But fear and ignorance are never a good basis for making any decision. In the broadest terms, this insistence that children see only material that teaches approved values is a way of stunting kids intellectually. It institutionalizes the William Bennett definition of art as a delivery system for little object lessons on virtue. 

I'm not saying that art (and even books and movies that may be less than art) has nothing to teach, but what it does teach is the complex and contradictory nature of experience, experience that resists easy judgments. So by making art abide by narrow and vague standards of decency, we're making kids ill-equipped not just to experience art but to experience life. 

And there's a more urgent danger. In the midst of a public health crisis, denying minors access to sexual information is an insane way to "protect" them. Heins cites a 1998 study that puts our teen childbirth rate ahead of all European countries. Even Mexico, a country where the Catholic Church is such a strong presence, offers much more forthright public health information to teens. 

By contrast, by the '90s a Phyllis Schlafly-inspired program called "Sex Respect" had gotten hundreds of thousands of dollars in government grants and was still being taught in one out of eight public schools. "Sex Respect" informed students that the "epidemic" of STDs and teen pregnancy is nature's judgment on the sexually active; that "there's no way to have premarital sex without hurting someone"; that HIV can be contracted through kissing; that premarital sex can lead to shotgun weddings, cervical cancer, poverty, substance abuse, a diminished ability to communicate and death. Heins describes one video in which a students asks an instructor what will happen if he wants to have sex before getting married. The answer: "Well, I guess you'll just have to be prepared to die." 

You have to admire the honesty of that response. Because of course, whether or not they admit it, the people who want to deny teenagers access to sexual information (to say nothing of access to condoms or abortion) are implicitly saying that kids should die rather than have their innocence sullied. It's always a temptation in the culture wars to sound superior, to give in to ridiculing the values and beliefs of others. But some values need to be ridiculed. The people keeping kids in the dark may be articulate and well dressed and prosperous, but the morality they're selling is that of hicks and ignoramuses and yahoos. How many times in the past 80 years has America proved that it hasn't learned one basic lesson: Prohibition doesn't work. The bodies pile up from our war on drugs and still we haven't learned it. How many teenage bodies need to pile up before we apply that lesson to our national preoccupation with decency? 

http://dir.salon.com/books/feature/2001/06/11/children/index.html?sid=1034148

Terms:

ex post facto laws—after the fact

Bill of Attainder—A legislative act that singles out an individual or group for punishment without a trial.
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is a written defamation.  Generally, radio and television broadcasts that are defamatory are considered to be libel, rather than slander.

Slander—spoken defamation.

Defamation—a.k.a. "defamation of character", is spoken or written words that falsely and negatively reflect on a living person's reputation.  If a person or the news media says or writes something about you that is understood to lower your reputation, or that keeps people from associating with you, defamation has occurred.  Slander and libel are two forms of defamation.

Malice—desire to cause pain, injury, or distress to another  2: intent to commit an unlawful act or cause harm without legal justification or excuse

Prurient—marked by or arousing an immoderate or unwholesome interest or desire; especially : marked by, arousing, or appealing to unusual sexual desire
