Article. II. 
  Section 1. 
The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows: 

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector. 

The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House shall in like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the Representatives from each State having one Vote; a quorum for this Purpose shall consist of a Member or Members from two thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice President. 

The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their Votes; which Day shall be the same throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any person be eligible to that Office who shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident within the United States. 

In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be encreased nor diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation:--''I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States.'' 

  Section 2. 
The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and he shall have Power to Grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session. 

  Section 3. 
He shall from time to time give to the Congress Information on the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States. 

  Section 4. 
The President, Vice President and all Civil Officers of the United States, shall be removed from Office on Impeachment for and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors. 
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_______ONE mean RENAISSANCE MAN 
As Machiavelli becomes the poster prince for a new
kind of power-hungry self-help genre, scholars are
using the 16th century political philosopher as a litmus
test for human behavior.
- - - - - - - - - - - -
By Annie M. Paul 

Sept. 13, 1999 | No doubt about it -- this writer is hot. His works inspire countless knockoffs and imitations. His imprimatur gilds the covers of other authors' books like Oprah's golden O. His name has even entered the language as an adjective. But you won't see him signing books at Barnes & Noble or trying to talk over Charlie Rose. No doubt he'd relish the attention, but he's been dead for almost 500 years.

These days, Niccolo Machiavelli is generating a volume of buzz Tina Brown would envy. In the past couple of years, he's been the subject of more than 20 books, including Dick Morris' "The New Prince: Machiavelli Updated for the Twenty-First Century," "The New Machiavelli: The Art of Politics in Business" and "Machiavelli on Modern Leadership: Why Machiavelli's Iron Rules Are as Timely and Important Today as Five Centuries Ago." For the fairer (but no less devious) sex, there's "The Princessa: Machiavelli for Women" and for those mischievous little tykes, "A Child's Machiavelli: A Primer on Power."

Of course, the buzz around Machiavelli has never really died down. Since his guide to getting and keeping power, "The Prince," was published in 1532, Machiavelli's matter-of-fact instruction that rulers must be prepared to lie, cheat and steal to hang on to their thrones -- all the while acting the part of the benevolent leader -- has not lost its razor edge. Even in this era of cynicism, Machiavelli's view of humanity as greedy and self-seeking or stupid and easily tricked still seems remarkably dark -- and to some, remarkably relevant. The little Italian excites so much passion because his works divide readers into two hostile camps: those who admire his clear-sighted pragmatism and those who are repelled by his casual amorality. 

His polarizing presence isn't limited to light reading, either. Now Machiavelli is making an appearance in a loftier realm: the speculations of sociobiology. In "Machiavellian Intelligence: Social Expertise and the Evolution of Intellect in Monkeys, Apes, and Humans" (Oxford University Press, 1988) and "Machiavellian Intelligence II: Extensions and Evaluations" (Cambridge University Press, 1997), two scientists make a startling claim: Machiavellian behavior helped our early ancestors survive, and even drove the evolution of their brains. In other words, it made us human. 

Andrew Whiten and Richard Byrne, both professors of biology at Scotland's St. Andrews University, apply the word "Machiavellian" to artful manipulation that serves one's own interests. In the communal living situations of our early forbears, they explain, those who could make the biggest grab for resources without getting kicked out of the group altogether -- that is, those who were most effectively underhanded and guileful -- were the ones who lived to pass on their (Machiavellian) genes. The competition to be the craftiest of them all created an "evolutionary arms race," write Whiten and Byrne, "leading to spiraling increases in intelligence." 

Their supposition grows out of what's known as the "social intelligence hypothesis": the idea that it's not the world of objects that demands superior smarts, but our complicated and nuanced web of relationships. Sounds sensible enough -- but earlier theories had tied the development of human intelligence to the use of tools and weapons. (That dealing with relationships is the more cognitively complex activity will surprise no one who's seen modern-day man prefer a session with his power tools to a long talk with his wife.)

Machiavelli's survival-of-the-shrewdest philosophy has obvious parallels to evolutionary theory (were he writing today, he might thank, fawningly of course, Charles Darwin and Richard Dawkins in his acknowledgements), and the researchers have embraced him as a sage. "Machiavelli seems to me to have been a realist, who accepted that self-interest was ultimately what drove people, and emphasized that the best way to achieve one's personal ends was usually through social, cooperative and generous behavior -- provided that the costs are never allowed to outweigh the ultimate benefits to oneself," says Byrne. Though the biologists' work doesn't draw directly on Machiavelli's texts, his steel-fisted, velvet-gloved approach provides the perfect model for the behavior they describe.

Evolutionary biology isn't the only academic discipline to borrow from Machiavelli: Psychology got there first. Almost 50 years ago, a Stanford psychologist named Richard Christie set out to ascertain just how many modern-day adherents Machiavelli had, and how they differed from those who disavow his ideas. Christie created a personality test based on statements taken from "The Prince": "Most people forget more easily the death of their parents than the loss of their property," for example, and "The biggest difference between most criminals and other people is that the criminals are stupid enough to get caught." Test-takers were asked to rate how strongly they agreed with Machiavelli's acid observations. Those who endorsed Machiavelli's opinions Christie dubbed high Machs; those who rejected them out of hand were low Machs. Most people fall somewhere in the middle, but there's a significant minority at either extreme.

The unusual origins of Christie's test set it apart from the carefully constructed instruments psychologists ordinarily use. The survey itself measures only one thing -- whether the test-taker subscribes to the ideas of a 16th century Italian political philosopher. But here's the rub: In subsequent experiments in his lab, Christie found that our reactions to Machiavelli act as a kind of litmus test, delineating differences in temperament that he confirmed with more traditional personality inventories. High Machs, he determined, constitute a distinct type: charming, confident and glib, but also arrogant, calculating and cynical, prone to manipulate and exploit. (Think Rupert Murdoch, or if your politics permit it, Bill Clinton.)

Christie and his collaborator, Florence Geis, had deeply mixed feelings about high Machs, especially after watching them trounce other players in games the psychologists set up and observed in their lab. "Initially, our image of the high Mach was a negative one, associated with shadowy and unsavory manipulations," they wrote in their 1970 classic, "Studies in Machiavellianism" (Academic Press). "However, after watching subjects in laboratory experiments, we found ourselves having a perverse admiration for the high Mach's ability to outdo others in experimental situations." Almost against their will, they were impressed by the high Machs: "Their greater willingness to admit socially undesirable traits compared to low Machs hinted at a possibly greater insight into and honesty about themselves."

One of the many psychologists who have contributed to the now-substantial literature on Machiavellianism is John McHoskey, of Eastern Michigan University. In a major paper published last year in the Journal of Personality and Social Psychology, he made the case that Machiavellianism is, in fact, a mild form of mental illness. The tendency to exploit and manipulate others, he says, can be placed on a continuum that runs from Mother Teresa to Ted Bundy. "People who are way out on the far end are the crazed Hannibal Lecter psychopaths," he explains. "But in the middle, there's still a lot of room for differences, and the people who score on the high end you can think of as Machiavellian." (Of course, do-gooders like Mother Teresa might actually be engaging in a less blatant and therefore more sophisticated form of Machiavellianism. As Byrne notes, the ultimate Machiavellian bargain may be the one made with God.)

McHoskey's article argued that high Machs possess, to a greater or lesser degree, the qualities associated with classic psychopaths: a lack of remorse, pathological lying, glibness and superficial charm, a grandiose sense of self-worth. Even so, he refuses to denounce Machiavellians outright, however, cautioning that it all depends on context. We want our spies and sometimes our diplomats to be devious in the nation's service. Elected officials and other administrators must be at least a little Machiavellian to get anything done. A degree of impersonality toward human life is essential in a doctor performing bypass surgery, or a soldier engaged in warfare. Plus, McHoskey points out, true low Machs are kind of sucky. "They're the extreme opposite of someone who's Machiavellian: dependent, submissive, socially inept, shy," he says. In other words, be sure to invite a high Mach or two to your next dinner party.

Psychologists' emphasis on these individual differences in Machiavellianism sits uneasily alongside Byrne and Whiten's focus on the universal processes of selection and adaptation. According to the biologists' theory, every human is the end result of evolution's preference for the sly and cunning. (Byrne and Whiten don't make distinctions between good and bad intentions but instead focus on the means we use to achieve them.) Does that mean we're all Machiavellians? "Well, yes, to some degree," Whiten says. "For example, young children, from the ages of about 3 to 4, have been observed to attempt deceptions and to manipulate social situations to their own benefit. This seems natural to humans, and begins early."

Yet such universal theories on the mercenary motivations of human behavior create a kind of circular reasoning. It's impossible to disprove that we're all Machiavellian because any successful human endeavor -- whether it's feeding the poor or taking care of a loved one -- can be reinterpreted through the lens of selfishness. 

After decades circling around this point, some sociobiologists are beginning to form other evolutionary theories that concur with the psychological vision that individual personalities engage in varying levels of selfishness and altruism and use a variety of methods to achieve their ends. David Sloan Wilson, of SUNY-Binghamton, believes that Machiavellianism is just one wrench in the tactical toolbox that humans have evolved over the eons -- and not one that all of us choose to use. "There's more than one way to succeed in social life," he notes. "There are exploitative ways, and there are cooperative ways." 

In a 1996 Psychological Bulletin paper, Wilson proposed his "multiple-niche" theory which didn't exactly refute his colleagues' work on Machiavellian behavior but refused to allow it to claim credit for all human success. Some people do get ahead by being slick, Wilson suggested, but others prosper using more straightforward or altruistic approaches. (Wilson is also the co-author of a recent book on altruism, "Unto Others: The Evolution and Psychology of Unselfish Behavior" (Harvard University Press, 1998)). 

"There are wolves," says Wilson grimly, "and there are sheep." He doesn't hide his visceral reaction to the former. "It's kind of scary when you appreciate that human life is like a predator-prey relationship, in which both are members of the same species," he says. Wilson describes the unsettling feeling of looking out over a class to whom he has administered Christie's test of Machiavellianism, knowing that a certain number of his students are hard-core manipulators. "We grow up thinking that we have to have this presumption of niceness" about other people, he muses, "and there's something startling about the fact that that's just not true."

But Wilson's message is ultimately an optimistic one: cooperative strategies can work as well as, and sometimes better than, exploitative ones. After all, Machiavellianism sometimes backfires: Its proponents may scheme and manipulate even when a show of submissiveness or an offer to share might more easily get them what they want, and they always run the risk of being found out and then sanctioned or expelled by their communities. As McHoskey notes, Machiavellians therefore do best in highly mobile societies, in which individuals are free to make their own fortunes and the expression of greed or self-interest is encouraged or at least accepted. 

Sound familiar? Forget 16th century Italian city states -- 20th century America is a land of would-be Princes, a place where the grifter, the con man and the wheeler-dealer are both celebrated archetypes and real-life heroes. Perhaps that's why now, as the gospel of global capitalism spreads unhindered by other philosophies and Americans reflexively interpret politicians' words and deeds as motivated solely by strategic self-interest, Machiavelli is experiencing a popular revival. Whatever timeless truths he may have to offer, his message is perfectly pitched to this high-flying, high-rolling cultural moment, when image means everything and power is purchased at any cost. 

Were he on the scene today, Machiavelli would no doubt revel in his continuing popularity, though he would likely have little use for the academic debates he inspires (students of literature and political science still argue if his advice to the Medicis was satire, all a monstrous joke). "It seems to me better to concentrate on what really happens," he coolly pronounced in "The Prince," "rather than on theories or speculations." 
salon.com | Sept. 13, 1999
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Murderers, cannibals -- lesbians! 

AMERICA HAS A DISTINGUISHED HISTORY OF SPREADING SCANDALOUS RUMORS ABOUT ITS POLITICIANS, AND THE LATEST BATCH OF WHITE HOUSE GOSSIP IS NOTHING NEW. 

BY JENN SHREVE 

Hillary Rodham Clinton might see the attacks on herself and her husband as part of a "vast right-wing conspiracy." But true or false, conspiracy or no, the attacks are vicious and politically motivated, and there's nothing new about that. 

During Andrew Jackson's presidential campaign, his wife died of a heart attack shortly after reading vicious attacks on her character in a partisan pamphlet called "Truth's Advocate." Grover Cleveland was dogged throughout his tenures in office by rumors that he'd fathered an illegitimate child and then abandoned both the mother and child ("Ma, Ma, where's my pa? Gone to the White House, ha, ha, ha"). When President Woodrow Wilson remarried in 1915, a "suspiciously" short time after the death of his first wife, Ellen, rumors spread that Wilson had killed her. John Frémont, the 1856 Republican presidential candidate, was suspected of being a cannibal. 

The public's turning of a blind eye to presidential peccadilloes -- which has certainly been the case for President Clinton -- is also not without precedent. Almost every president or presidential candidate has been accused of some egregious flaw -- whether it be alcoholism, philandering or murder -- and in most cases the rumors have made little difference at the polls. The country paid little heed to Ulysses S. Grant's drinking problem, for example. 

In her new book, "Scorpion Tongues: Gossip, Celebrity and American Politics," New York Times editorial board member Gail Collins looks at American presidential history through the gossip surrounding each administration. She also charts the shifting reaction of the media, from the enthusiastic embrace of gossip by a multitude of partisan rags to the more rigid journalistic standards that newspapers adopted when they had to answer to advertisers. 

Salon spoke recently by phone with Collins from Washington, D.C. 

Pundits are wringing their hands because Americans don't seem to care much about the president's sexual behavior. But your book says this is really nothing new. 

What's new is the technological changes in the media and the way the political system is organized. But what is not happening, as the pundits insist, is some sort of loss of our moral compass. This is not about some dramatic change in the moral fiber of the nation. 

As you point out, Thomas Jefferson, Andrew Jackson, Ulysses Grant and Grover Cleveland all got involved in scandals but were never punished at the polls. 
And that was equally true in the 1970s, when you had all those crazy congressmen running around doing everything except sleeping with a cocker spaniel, and all got reelected; except for a couple of them whose private life was so wildly at variance with their public image, like the guy from Maryland [Robert Bauman] who was an anti-gay congressman who got caught soliciting young boys. It's also true that once they got reelected, a lot of them quit because they just couldn't stand it anymore; it was just too hard on them. 

Based on your study of presidential gossip, is it possible, as Clinton has insisted, that the rumors about him and White House interns and volunteers like Monica Lewinsky and Kathleen Willey are simply not true? 

It's always possible, though rumors that have real legs always have some kernel of truth in them. More important than whether they are true is how the public sees the object of the rumor, or what's going on in the country at the time. Take Woodrow Wilson. He didn't murder his first wife, but people were upset when they realized that he wasn't sitting in the White House mourning her, that he was courting another lady. That meant that rather than sitting around worrying about World War I, he was sleeping with his fiancée. That upset people. 

You write: "The gossip of every election is very much a product of the issues and anxieties of the moment." My reaction was, jeez, we must be really screwed up given the kind of gossip coming out of Washington right now. 

A lot of it has to do with harassment of women, women in the workplace and stuff like that. That's why there's so much argument about how differently the accusations against Clarence Thomas and Bill Clinton have been treated. It's clear that we have not comfortably worked out these issues. It's a real, live, churning thing. 

I also think it's a great sign that we're only talking about sex now. You don't hear rumors anymore that someone's secretly a Catholic, secretly black or secretly Jewish. Roosevelt was supposed to be a secret Jew. Harding was supposed to be secretly black. Poor John Frémont, when he wasn't being a secret cannibal, was supposed to be a secret Catholic. 

But now, Hillary Clinton's supposed to be a secret lesbian. 

Powerful women always get gossiped about as lesbians. That's part of a very cosmic tradition. 

In the book, you discuss the multitude of small presses operating in small towns across the country. At the end of the book you talk about the Internet. You write: "Gossip on the Internet really is like a transcribed version of careless back fence chatter or barroom meanderings" -- but spread much faster far beyond a small town. Are we returning to this old-time, small paper rag with the Internet? 

I think that's exactly it. In the 19th century there were all these little weenie papers. In a place like Marion, Ohio, where Warren Harding came from, there would be five or 10 papers in this little bitty town. In large cities there'd be tons of newspapers. A lot of them didn't have many staff and weren't well financed, so they weren't that worried about their long-term credibility with advertisers. They were just trying to get enough attention to get through the week. I think there's a lot of that now. Whenever you have a lot of small, competitive media out there you tend to get a very loud dialogue with people shouting and trying to get attention, which is what's happening now. 

That doesn't say much about the journalistic possibilities of the Internet. 

I do find a lot of the chat stuff, the political chat, scary. But I also remember reading that when John Calhoun was a kid living in some plantation in the middle of nowhere he'd had one copy of one issue of a newspaper that he read over and over and over again. Whatever gossip and inaccuracies were in that one copy of the newspaper, John Calhoun took to heart and memorized. With all this different stuff coming at you on the Internet, it's probably healthier in the long run. People are not racing out mad as dogs because they heard one rumor that Hillary Clinton murdered Vince Foster, or something. 

You write that before radio and film and TV, politicians were our celebrities. Now it seems we've come back to that. You can't go a week when there isn't some movie being released with a Bill Clinton-type president in it. 

The line is certainly blurred. That's because the political parties have fallen apart, so politicians have to sell themselves. They need media attention and have to do whatever it takes to get media attention. And because people are not as interested in politicians as they are in singers, actors and other entertainment celebrities, they have to put up with a lot more abuse. 

Bill Clinton is a real pioneer in that. He so often resuscitates his career by going on TV and making people feel comfortable with him. But in the process of doing that, he also lost some of the dignity that politicians used to have when they were more remote. If you want to be that accessible -- talking about your underwear on MTV -- you're inevitably going to lose protection from the more outrageous forms of discourse. 

You write about Grover Cleveland, who was wrongly accused of fathering and abandoning a child, and cite a Rev. Ball who kept pushing the rumors. "Behind almost every gossip-driven campaign," you write, "there lies a figure like Ball, someone who is willing to work full-time spreading and improving upon the scandal." Is Kenneth Starr a modern-day Rev. Ball? 

[Laughs] I was in Pittsburgh on the book tour, where Richard Mellon Scaife, the right-wing guy who funds so many of these things, lives and owns a newspaper. Everybody there wanted to talk about him as the Rev. Ball. Everyone finds their own Rev. Ball in this one. There are several candidates. [Rep.] Dick Armey [R-Texas] looks like he wants to be Rev. Ball. 

There are a few presidents who seem to be made of rubber. Franklin Roosevelt, for example. The press didn't report on his health problems; the press didn't report that Kennedy was screwing around and had Addison's disease. 
The health thing seems to me in many ways a whole lot more serious than the sex stuff. The idea that Kennedy was in Europe, negotiating with the Russians, at a time when he was on all these drugs and in absolutely unbearable pain when he wasn't taking mood-altering painkillers, is just amazing to me. That's the kind of gossip that people really ought to know. It's just incredible to me that the media were willing to overlook it. 

Is it because health was considered too private? 

For a long time it was. Now it's not, although it can be pretty embarrassing. I can understand why Eisenhower was taken aback when the doctors started reporting his bowel movements to the entire nation. News: The president is regular! Now there's a much higher expectation about what you are allowed to know about the president. 

How does the press choose to protect someone in office? You're covering the president, you know what he's doing -- 

You don't always know what he's doing. The reporters I talked to all thought Kennedy was having affairs, but they didn't know with who; it was all very vague. They certainly didn't think there was the mass screwing around that we hear about now. And the same thing happened in Clinton's first term. People speculated about whether he might be straying but you didn't hear specific allegations. When people hinted at it they were sort of scoffed at. It was only Ken Starr and Paula Jones' lawyers coming forward with legally definable events that forced this discussion out. 
SALON | May 1, 1998 
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Short Changed.  Why do tall people make more money?  By Steven E. Landsburg, March 25, 2002
Economists have known for a long time that it pays to be tall. Multiple studies have found that an extra inch of height can be worth an extra $1,000 a year or so in wages, after controlling for education and experience. If you're 6 feet tall, you probably earn about $6,000 more than the equally qualified 5-foot-6-inch shrimp down the hall. (Previously in this column, I wrote about the connection between beauty and income and weight and income.)

That makes height as important as race or gender as a determinant of wages. And it works for women as well as men. Even among female identical twins (whose heights can differ more than you might expect), the taller sister earns, on average, substantially more than the shorter.

Height matters not just for wages but for ascension to leadership roles. When I served on the board of directors of a midsized corporation, I missed half the sights on the plant tours because I couldn't see over the heads of my colleagues—all of whom, unlike me, had considerable histories of success in the world of business.

Of 43 American presidents, only five have been more than a smidgeon below average height, and the last of those was Benjamin Harrison, elected in 1888. (Another three, most recently Jimmy Carter, were just a hair below average.) Most presidents have been several inches above the norm for their times, with the five tallest being Abraham Lincoln, Lyndon Johnson, Bill Clinton, Thomas Jefferson, and Franklin Roosevelt—suggesting, incidentally, that height predicts not just electoral success but a propensity to subvert the Constitution. (This statistical anomaly works in the other direction as well; the shortest of American presidents was James Madison, who largely wrote the Constitution.) 

So, what's the deal? Why do the tall tower over the short in more than just physical stature? Does height breed respect, so that tall people get showered with riches? Or does height breed self-esteem, so that tall people are more likely to assert themselves? In other words, do tall people succeed because of how others see them, or do tall people succeed because of how they see themselves? That sounds like the kind of question you could argue for years and never settle, but three clever economists have gone ahead and settled it. Their names are Nicola Persico, Andy Postlewaite, and Dan Silverman of the University of Pennsylvania, and they've uncovered a key bit of evidence: Tall men who were short in high school earn like short men, while short men who were tall in high school earn like tall men.

That pretty much rules out discrimination. It's hard to imagine how or why employers could discriminate in favor of past height. If tall adolescents—even those who stop growing prematurely—grow up to be highly paid workers, it's got to be because they've got some other trait that employers value. Persico, Postlewaite, and Silverman believe that trait is self-esteem. Tall high-school kids learn to think of themselves as leaders, and that habit of thought persists even when the kids stop growing.

If not self-esteem, what else could it be? Are tall kids better-nourished? Do they come from wealthier homes or have better-educated parents? Are they smarter? Do they mature early and therefore get more out of high school? One by one, the Penn economists considered and eliminated these hypotheses by examining relevant data. That leaves self-esteem—and very specifically, self-esteem in adolescence. Height at age 7 or 11 turns out to have no impact at all on future wages. But height at age 16 makes all the difference in the world.

Why should adolescent self-esteem be so significant? Partly, perhaps, because self-esteem, once learned, lasts a lifetime. But partly also because a kid with self-esteem is more likely to join the teams, clubs, and social groups where he learns to interact with people. And that participation is clearly valuable. The economists report that "after controlling for age, height, region and family background, participation in athletics is associated with an 11.4 percent increase in adult wages, and participation in every club other than athletics is associated with a 5.1 percent increase in wages." These effects account for part, but not all, of the wage premium for adolescent height.

Or the causality might go the other way: Maybe it's not self-esteem that gets you to go out for the chess club, but success in the chess club that breeds self-esteem. What we do know is that shorter kids tend to avoid extracurricular activities, and those activities are clearly associated with success in later life.

Did Lincoln free the slaves and Clinton lie to the grand jury because they learned in adolescence that they could dominate others through their height? Of course, it can't be quite that simple. But thanks to Persico, Postlewaite, and Silverman, we really do know a lot more than we used to about how and why the very tall are different from the rest of us.


sidebar

Lincoln stood 6 feet 4 inches; Johnson, 6 feet 3 inches; Clinton and Jefferson, 6 feet 2 and a half inches; Roosevelt, 6 feet 2 inches; and Chester Arthur, George Bush (the elder), and George Washington were all just a hair shorter than Roosevelt.

Article URL: http://www.slate.com/id/2063439/ 

The Star, the Born-Again Sinner, and the Gangster, Updating Constance Rourke's famous American archetypes.  By Adam Kirsch, Posted Wednesday, March 31, 2004
	


Americans may explain themselves to themselves more than any people on earth. Ever since Emerson and Whitman, our native writers have come back to the old questions: What is an American? How are we different from our ancestors in Europe or Africa or Asia? And why can't we come to a conclusive answer after centuries of asking?

One of the best answers was offered 73 years ago in Constance Rourke's American Humor: A Study of the National Character. Rourke's is one of those books that is always being rediscovered. First published in 1931, it was issued in paperback in 1971 and reissued in 1986; and now it is available to another generation of readers, in a new edition introduced by Greil Marcus. Rourke was a pioneer of what was not yet called "cultural studies" and enjoys a cult status among critics and writers, but she deserves a much wider audience—especially now, when endless books and op-eds are being written to explain why our "national character" inspires such envy and mistrust around the world. For American Humor shows, like no other book, how much of that character has remained the same for the last 200 years, and, equally important, the ways we have changed.

Rourke, born in 1885, was part of a generation of critics—including Edmund Wilson and Van Wyck Brooks—that taught Americans to look at their culture in a new way. Instead of the genteel literary heritage of New England, which provided the official, schoolroom version of American culture, Rourke sought the essence of Americanness in folk culture and especially in popular comedy. Much like George Orwell, who in the 1930s searched boys' stories and seaside postcards for clues to the English character, Rourke studied what Marcus' introduction calls "old almanacs, newspaper files, forgotten biographies, songbooks, joke manuals, penny dreadfuls, the unreliable leavings of nineteenth-century American culture."

What she found there were three archetypal figures, emerging from popular comedy: the Yankee, the backwoodsman, and the minstrel. Each member of "the trio," as Rourke often called them, took recognizable form in the 1820s and flourished until the Civil War. More important, she wrote, they remained at the heart of "a consistent native tradition," which she traced through the classic American writers—Whitman, Hawthorne, Henry James—and up to the modernists of her own day, including T.S. Eliot. "Humor has been a fashioning instrument in America," Rourke concluded. "Its objective … has seemed to be that of creating fresh bonds, a new unity ... and the rounded completion of an American type." 

Each member of the trio contributed to that type. The Yankee, Rourke wrote, was "astute and simple, gross and rambling, rural to the core," hiding his sharp intelligence under a taciturn mask. He loved whittling, swapping, and practical jokes, and he always parried a question with another question. On the stage, where he was given outlandish New England names like "Jedediah Homebred" and "Jerusalem Dutiful," the Yankee was shown thwarting his enemies—especially the snobbish Briton—thanks to his sly rustic wit. 

If the Yankee turned silence into advantage, the backwoodsman triumphed through sheer volume: "He shouted as though he were intoxicated by shouting." Born in the wilds of Kentucky and Tennessee, the backwoodsman—faced with hostile Indians and unforgiving soil—met adversity with comic self-inflation. Davy Crockett, the classic backwoodsman of legend, was "shaggy as a bear, wolfish about the head, and could grin like a hyena until the bark would curl off a gum log"; he could "whip his weight in wild cats" and "put a rifle-ball through the moon." The tall tale, with its deadpan exaggeration, was the natural idiom of the backwoodsman.

Third, and most intriguing, was the minstrel: the white performer in blackface, of whom "Jim Crow" Rice was the first and most famous. Rourke acknowledges that "blackface minstrelsy has long been considered a travesty in which the Negro was only a comic medium." But she honors it nonetheless, for providing a picture, however distorted, of genuine African-American folk culture: "[T]he songs and to a large extent the dances [in minstrel performances] show Negro origins," Rourke insists, "though they were often claimed by white composers." "The Negro," in this strangely mediated form, communicated African music and dance to America; a century before the Jazz Age, Stephen Foster took the tune for "Camptown Races" from a black folk melody. The minstrel's "humor" combined energetic nonsense-verse—what Rourke calls "unreasonable headlong triumph launching into the realm of the preposterous"—with the "tragic undertone" found in work songs and spirituals. 

Rourke's achievement in bringing "the trio" to life is remarkable, and the quotations and anecdotes she gathers from her 19th-century sources remain startlingly fresh. But reading American Humor in 2004, one can't help but wonder: Do these three figures still "induce an irresistible response," as they did for Rourke in 1931? Do the Yankee, the backwoodsman, and the minstrel still offer "emblems for a pioneer people" when the people aren't such pioneers anymore?

The answers, I think, are "no," "yes," and "sort of," in that order. Of the trio, the Yankee is certainly the least visible in today's popular culture. Partly this is because New England has lost its distinctive rural character, which could still be recognized as late as Robert Frost's North of Boston in 1914. But the vanishing of the Yankee is also due to our diminished taste for his virtues: self-deprecation and a poker face. Far more to our taste is the outrageous boastfulness of the backwoodsman, who finds descendants in the action hero and the rap star. In the superhuman feats of the first and the braggadocio of the second, we see the strutting of the figure Rourke called "the gamecock of the wilderness." And, of course, the baleful tradition of the minstrel can be seen in the relentless appropriation of black popular culture by white performers, from Elvis to the present. But the qualities Rourke admired in minstrel performances—the triumphant energy, the tragic undertone—are still very much a part of the American aesthetic. The difference is that now we can experience it in genuine African-American culture—from the jazz of Louis Armstrong to the prose of Ralph Ellison—as well as in hybrids and imitations.

Most interesting of all, however, is to speculate about what a contemporary version of Rourke's book might include. If a Rourke of 2031 were to use popular culture to identify our most common archetypes, what would she find? First of all, I think, would be the Star, a type unknown in 1830 but absolutely central today. The Star is our secular, consumerist version of the Greek god: The pinnacle of aspiration and the focus of fantasy, he or she gets to enjoy what the rest of us only dream about. The Star—whether he is an actor or singer or sports figure—is not simply admired for what he is done; he is worshipped for who he is, gratuitously. The intensity of our worship and need also gives rise to the subcategory of the Fallen Star, from Marilyn Monroe to Kurt Cobain. The Fallen Star allows us to mix pity with our envy, reassuring us that, while we may dream of becoming one, the Star is best seen from a distance.

If the Star is the American triumphant, the Born-Again Sinner is the American repentant. The Sinner can be born again in the literal, Christian sense—this has been a common American experience ever since the 1820s, though Rourke only touches on religion in American Humor. But the posture of repentance, with the corresponding expectation of forgiveness, has transcended its evangelical origin, and today it shows up just about every time an American does something wrong. Bill Clinton's lip-quivering apology for the Monica Lewinsky affair is the most famous recent example. On the other hand, Martha Stewart was widely blamed, after her conviction, for not giving a better performance as the Sinner—for failing to break down and ask forgiveness, as the archetype demands. Whether such contrition is genuine hardly matters; the archetype is so powerful that simply to act like a Born-Again Sinner is almost a guarantee of absolution.

Finally, there is the latest incarnation of an ancient American trope: the Gangster, whose ancestors are the backwoodsman, the cowboy, and the pirate. What defines him is not just his criminality or his violence, but the way he puts these things at the service of his own defiant moral code. The Gangster exalts personal loyalty and masculine power, in opposition to what he sees as an inhumane and hypocritical mainstream culture. Americans like to see the Gangster punished, in the end. But we want him to be killed, not imprisoned—his ending should be as outsized as his life. The Star, the Born-Again Sinner, and the Gangster account for a great deal of today's American culture. But they are notably less comic than the archetypes Rourke found in our national psyche; after 200 years, perhaps America's youthful high spirits have turned into something darker and more resigned. 
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Do Dim Bulbs Make Better Presidents?  Jacob Weisberg, Posted Wednesday, Nov. 3, 1999
This week's New Yorker reproduces a document that George W. Bush wasn't eager to have published: his Yale transcript, which includes his SAT scores (566 verbal, 640 math) and college grades (C average). One doesn't want to read too much into someone's 35-year-old academic records, which in this case are mainly interesting as a reminder of how powerful the Ivy League's affirmative-action program for alumni brats used to be. But the data do tend to substantiate what many have gleaned from listening to the Republican front-runner abuse the English language: The sharpest tool in the shed he ain't.

The two authors of the New Yorker article, Jane Mayer and Alexandra Robbins, buttress their insult to the governor's privacy with a backhanded compliment. "Historically, there is no correlation between academic achievement and success in the Oval Office," they note. Many of Bush's highbrow conservative supporters, such as George Will, go even farther, arguing that thick-headedness is a positive advantage. In a recent column lauding Bush, Will recalls the contest between three book-writers for president in 1912--Teddy Roosevelt, Woodrow Wilson, and William Howard Taft--noting that "such intellect in politics is rare, and perhaps should be." The conservative writer Richard Brookhiser recently made a version of the same case in American Heritage. "Perhaps the wise leader should strive to have intellectuals on tap and not be one himself," Brookhiser writes.

The case against intellect in the White House is brilliantly counterintuitive. If only Dan Quayle had been able to grasp it, he might have used it to great advantage in this year's presidential race. But is it correct? The argument rests mainly on some fairly compelling anecdotal evidence. The list of less-than-brilliant men judged great by those making this argument usually begins with Ronald Reagan and often includes Franklin D. Roosevelt and Harry S. Truman as well. The list of intellectually gifted but ineffectual presidents has Jimmy Carter, Richard Nixon, Herbert Hoover, and Woodrow Wilson.

Objection: The sample here is too small to be statistically meaningful. It could just be a coincidence that Carter happened to be both bright and inept, and that Reagan was both disconnected and lovable. Another problem: The names on the list are subject to extensive quibbling. Was Reagan really a great president? Was Wilson a failure, just because Congress rejected the Versailles treaty? Someday, someone will demolish the myth of Carter's alleged brilliance. And was FDR, who took gentleman Cs at Harvard, truly less than highly intelligent? This supposition relies heavily on Oliver Wendell Holmes' oft-quoted observation that Roosevelt was a "second-class intellect but a first class temperament." There is a great deal of evidence to suggest that Holmes was wrong about this and that FDR, unserious in college, had the supplest of political wits about him.

I can also provide some equally tendentious counterexamples. Highly capable 20th-century presidents who were sharp as tacks include John F. Kennedy and--bring on the hate mail!--William Jefferson Clinton. A list of relative dimwits who were lousy chief executives might include Warren G. Harding (who described himself, accurately, as too dumb to be president) and Gerald R. Ford (who played one too many games without a helmet, in the memorable phrase of Lyndon B. Johnson).

Given that stupidity is not an advantage in any other profession, why would it help a president? I think the theory derives from the familiar prejudice against intelligence, which holds that people who are too smart must be limited in other ways. There's a popular notion that people who think too much can't act--Hamlet is not the guy you want to run your company. And there's a conservative, political version of this idea, which holds that intellectuals are bound to be impractical, immoral, and too eager to impose their rationalist, radical schemes on the rest of us. William F. Buckley expressed this view for the ages when he made his famous observation that he'd rather be ruled by the first hundred names in the Cambridge phone book than by the faculty of Harvard University.

But the dumb-is-better argument falls apart when you look more closely at the personal qualities and corresponding successes and failures of just about any president. The ones who were dim but successful successfully compensated for their dimness with other qualities. But the lack of intelligence still harmed them. Take Ronald Reagan--please. I don't dispute that Reagan deserves copious credit for bringing an early and glorious end to the Cold War. One of the ways he did this was by taking an unambiguous moral stand against Communism, which gave powerful encouragement to the opposition in Eastern-bloc countries. But the moral certainty that caused Reagan to behave in this way wasn't a tribute to his thickness. Vaclav Havel acted just as single-mindedly. But an American president also needs to grasp more complex realities--and Reagan often couldn't. When it came to understanding something mildly technical, such as the federal budget, he was baffled. As described by David Stockman, he simply couldn't process the information that his contradictory goals would produce a vast deficit, despite repeated attempts to spell it out for him in words and pictures.

Or look at Richard Nixon. Nixon's strong intelligence is the reason that there is something on the plus side of his presidential ledger. Most scholars agree that Nixon's most significant accomplishment--the opening of relations with China--was the product of his own shrewd analysis of foreign policy, not Henry Kissinger's. Nixon himself wrote an article on the subject in Foreign Affairs in 1967 laying out the case for what he subsequently did. Nixon was undone as president not because he was too shrewd but because of something shrewdness didn't help him with: personal bitterness and lack of scruples. Likewise with Bill Clinton. Where Clinton has deployed his own formidable brain, primarily in economic and some areas of domestic policy, he has largely succeeded. Where he does his thinking with other organs, he has undermined himself.

In fact, I think the conservative case for presidential stupidity has it exactly backwards. Presidents get into the most trouble not when they behave like intellectuals but when they delegate crucial brainwork to "intellectuals on tap," as Brookhiser calls them. A history of this sort of folly might start with some of the failed schemes of the New Deal economists before describing the way that the "whiz kids" led LBJ astray on both the Vietnam War and the war on poverty. It would touch on the bad advice Pat Moynihan gave Richard Nixon on welfare and that Ira Magaziner gave Bill Clinton on health care. There is probably no modern president, smart or dumb, who hasn't landed himself in hot water by hiring intellectuals and then failing to second-guess them.

To be sure, intelligence of the kind that might manifest itself in high SAT scores isn't the most important quality in a chief executive. Leadership, integrity, and determination are all more critical qualities. Dumb luck helps. Dumbness doesn't.

http://www.slate.com/id/1003943 
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George Washington was virtuous, but was virtuousness altogether a good thing? This entirely reasonable question turns out to be extremely old. Stendhal posed it in the 1830s in his novel Lucien Leuwen, in which the wealthy young Parisian hero contemplates fleeing the corruptions of monarchical old France for a new start in virtuous republican America. But would Stendhal's hero be able to stand the virtuous republicans? He considers paying a visit on George Washington himself--America's greatest man--at home on his farm. But would he find Washington's conversation bright and sparkling?

"Washington would have bored me to death," Stendhal's hero concludes. (American readers are aghast.) "I would prefer by a hundred times the elegant manners of a corrupt heart."

Now comes the Library of America, with a handsome new edition (published on elegant paper with a lustrous black cover) of the writings of Washington himself, more than a thousand pages of letters and documents of every sort, which allows us to judge for ourselves. The book makes a strange impression. The Library of America, in its admirable effort to present America's literature and classic political documents in pristine form, has adopted the rather extreme policy of publishing its volumes without any sort of introductory guide, which is probably just as well in the case of literary authors whose work is easily approached.

Some authors require an introduction, though--political writers, especially. The Library of America produced a fat 1,500-page volume of Jefferson some years ago, but Jefferson's writings turned out to be a shapeless heap of private letters and peculiar jottings intermixed with an occasional manifesto of immortal grandeur--and to make your way through them unaided was nearly impossible. Likewise with the new Washington volume. Washington was not a book writer, or any kind of writer at all, professionally speaking, but took quill in hand merely to address particular situations as they arose. His Writings, as a result, offer a puzzling mass of personal letters, military records, presidential orations, ringing statements, and random insignificant scribblings, all of them put into chronological order by the Library of America--which is to say into very little order at all, except that of chance.

Still, the patriotic reader plunges in--and instantly discovers, in the volume's first entry, a document of capital importance in re the insidious, Gallically anti-American accusation offered by Stendhal's novel. The opening document, dating from 1747, when Washington was 15, is a numbered catechism of dos and don'ts called "Rules of Civility & Decent Behavior in Company and Conversation." Whether this document belongs in a collection of Washington's writings seems a little dubious, given that (as the assiduous reader will discover with a glance at the note on page 1,094 by the volume's editor, John Rhodehamel) Washington did not actually write these Rules but merely copied them from an English translation of a French-language Jesuit text from the 16th century.

The Rules contain 110 numbered passages offering such worthy bits of advice as this, from No. 12, "[B]edew no mans face with your Spittle, by approaching too near him when you Speak," or this, from No. 16, "Do not Puff up the Cheeks, Loll not out the tongue, rub the Hands, or beard, thrust out the lips, or bite them or keep the Lips too open or too Close." No. 90 says, "Being Set at meat Scratch not neither Spit Cough or blow your Nose except there's a Necessity for it." And, at once, from the opening document of Washington's Writings, the suspicion arises that the Father of Our Country was, in truth, a hideous Bore.

Alas! But what makes the unhappy discovery truly appalling is the further incredible discovery that Washington's earnest and humorless Rules are considered by experts to be the key to his entire career, and therefore, in some respect, a key to America's two centuries of national success. Last year a conservative writer named Richard Brookhiser published a biography, titled Founding Father: Rediscovering George Washington, which made the point that Washington, by keeping in mind his carefully inscribed numbered Rules throughout his momentous life, conducted himself correctly in all the Little Ways (no bedewing of others with Spittle, Hats properly Doffed, and so forth), which led to right conduct in the Big Ways, too, thus to political and military triumph.

Supremely convinced of this point, Brookhiser has gone ahead and brought out his own little edition of Washington's rules under the title Rules of Civility: The 110 Precepts That Guided Our First President in War and Peace, slightly altered to eliminate the 18th-century idiosyncrasies (a pity) and emended with small commentaries by Brookhiser himself, some of them pertaining to events in Washington's life, others solemnly applying of Washington's rules to circumstances of today.

Yet, even Brookhiser, for all his sober devotion to civility as the key to everything, cannot escape noticing something ridiculous, therefore comic, in Washington's rules. And so, bravely embracing what he cannot deny, Brookhiser, in his edition of the rules, throws in some jocularity of his own, with the sure lightness of touch you would expect from an author who has based his biography of Washington on a guide to etiquette. Washington's Rule No. 2 proclaims (in the Library of America's superior 18th-century version), "When in Company, put not your Hands to any Part of the Body not usually Discovered." To which Brookhiser gruesomely adds, in his own edition, "A rule often flouted by rap singers and pitchers." Washington's Rule No. 4 says, "In the Presence of Others Sing not to yourself with a humming Noise, nor Drum with your Fingers or Feet." To which Brookhiser adds, "Don't carry a boom box either." And the embarrassments pile up, one upon the other, and the patriotic reader wilts in his chair, and Washington ends up too ludicrous for words.

At least the Library of America's Writings contains an endless supply of additional material. There are military entries full of wampum and warpaths (during the French and Indian War) and complaints to Congress (during the Revolutionary War), which are interesting to read, even if Washington--unlike Grant and Sherman from the Civil War--was not much of a military writer. There is a long amiable letter to the young Lafayette in 1779, in which Washington, in a giddy mood, drifts into a reverie about competing for Lafayette's young wife with Lafayette himself--a funny bit of teasing, followed abruptly by a rueful reassurance, worthy of Stendhal himself, that "amidst all the wonders recorded in holy writ no instance can be produced where a Woman from real inclination has preferred an old man." It is interesting to see how warm he grew toward Alexander Hamilton (he signed his letters "I am Your Affectionate"), and how awkward and self-conscious toward Jefferson, whose allies were berating Washington "in such exaggerated and indecent terms as could scarcely be applied to a Nero; a notorious defaulter; or even to a common pick-pocket."

Naturally, the Library of America edition also contains, hidden here and there in impossible-to-find locations, a number of solemn and stirring documents of state--for instance, the reply, genuinely dear to my own multiculturally American Jewish heart, that Washington made, as president, to a letter from the Hebrew Congregation of Newport, R.I. The congregation had written to congratulate him about something or other (unspecified by the notes), and Washington replied:

The Citizens of the United States of America have a right to applaud themselves for having given to mankind examples of an enlarged and liberal policy: a policy worthy of imitation. All possess alike liberty of conscience and immunities of citizenship. It is now no more that toleration is spoken of, as if it was by the indulgence of one class of people that another enjoyed the exercise of their inherent natural rights. For happily the Government of the United States, which gives to bigotry no sanction, to persecution no assistance, requires only that they who live under its protection should demean themselves as good citizens, in giving in on all occasions their effectual support. ...
May the children of the Stock of Abraham, who dwell in this land, continue to merit and enjoy the good will of the other Inhabitants; while every one shall sit in safety under his own vine and figtree, and there shall be none to make him afraid.
The letter is wonderfully gracious--and yet, the graciousness owes everything to Washington's feelings about republican revolution, and nothing at all to what could be learned from a 16th-century Jesuit manual of courtly behavior.
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	History's best advice: Look like a dove


Slate's Michael Kinsley once described the early Al Gore as an old person's idea of a young person. Similarly, you might say that Gen. Wesley Clark is a peacenik's idea of a wartime candidate. It's easy to suspect that the groundswell of enthusiasm for his Democratic presidential campaign springs from the belief that he alone can risk a bold antiwar stand because his military stars would inoculate him from being Dukakis-ized. (In January, Slate's Chris Suellentrop assessed Clark.)

But to dismiss Clark's candidacy as a liberal delusion is to misread the appeal of generals as presidential candidates. The 12 generals (six of them notable) who have become president have typically won support by styling themselves not as candidates of war but as candidates of peace.*
Americans have always felt ambivalent about military leaders in politics. On the one hand, they expect their leaders never to shrink from a fight, especially in crises. During the Cold War and again since 9/11, aggressive and even martial rhetoric—summoning national loyalty, demonizing enemies, talking tough—has rarely failed to please.

Yet the public's taste for militarism has limits. The colonists' battles with the British army instilled a lasting suspicion toward standing armies, and the founders explicitly kept the military under civilian control. Isolated from Europe, America aspired, in its preferred self-image, to be a peace-loving country. (Bloody policies toward the neighboring Indians were conveniently omitted from the picture.)

It's no wonder that political generals have consistently invoked the Roman hero Cincinnatus—acting as if power is an obligation thrust upon them, not something they crave. In U.S. history, no one has been likened to the Roman hero more than George Washington, who answered the call to duty in the Revolutionary War, then returned to his farm, and then heeded the call again when the early republic sought a chief executive. 

Generals since then have emulated Washington's Cincinnatus image by fashioning themselves as nonpolitical public servants, high above the fray. They have tried to get others to draft them into public office rather than advertising their ambition. In 1836 and 1840, supporters of William Henry Harrison, who had won a smashing victory in the Indian wars at Tippecanoe in 1811, called him "The Farmer of North Bend" who was reluctantly willing "to leave his plough to save his country." In 1848, Zachary Taylor, a Mexican War hero, used the slogan "Untrammeled with Party Obligations."

So it has been more recently as well. In 1948, both parties courted Dwight Eisenhower as a presidential candidate. In the mid-1990s, Colin Powell pretended to be a political independent, encouraging talk of a draft, though he eventually came out as a Republican. Today Clark—who similarly denied being a Democrat for longer than was plausible—seems to bask in the draft-Clark committees that are sprouting up. By playing Cincinnatus, Clark and other military chiefs can radiate purity and appeal to the public's distrust of power-grasping career politicians.

Clark also follows another tradition of political generals. In America, soldier-candidates typically succeed not just when they fashion themselves above petty politics, but also when, like George Washington, they use their experience in war to show how much they value peace.

Sometimes it's a tough sell. Andrew Jackson had to overcome a reputation for being brutal and dictatorial. Often compared by critics to Napoleon, he was attacked by opponents for executing six of his own soldiers as punishment after the Battle of New Orleans. But by the time he ran for president in 1828, he was 61, had served in the Senate and retired (Cincinnatus-like) to his farm, and was mellowing. 

Ulysses S. Grant likewise earned a reputation during the Civil War as a ferocious commander, and critics faulted him for the many deaths his troops incurred. But his front-line achievements gave him credibility as a peacemaker, and Americans cheered his magnanimity after his victory at Appomattox. When Union soldiers in their camps began firing rounds in celebration, Grant stopped the gloating, declaring that "the rebels are our countrymen again." Three years later, when he accepted the Republican Party's presidential nomination, he enhanced his reputation for charity by ending his letter with the famous line, "Let us have peace." A policy of reconciliation was central to his candidacy.

Eisenhower, too, placed peacemaking at the forefront of his campaign. "I shall go to Korea," he promised just before Election Day in 1952, pledging to resolve a conflict that had become stalemated and unpopular. The general's benign demeanor, seemingly tailor-made for the age of affluence, contrasted sharply with that of another World War II general with political aspirations, Douglas MacArthur. Although beloved on the far right, MacArthur was too closely linked in the popular mind with the professional military and too warlike in his public persona to win over many voters in peacetime.

Indeed, while peace-seeking generals have often fared well, MacArthur embodies the strain of generals who failed in politics because of an excess of militarism. Winfield Scott, although a great general, had few other credentials to offer when he ran as the Whig Party nominee in 1852 and was easily caricatured as a career military man, fond of ornate uniforms and army ceremony; "Old Fuss and Feathers" was his revealing nickname. Civil War veteran Winfield Scott Hancock, named for his luckless predecessor, ran as the Democratic nominee in 1880 and similarly struggled to forge beyond his war record. When Democrats mocked the Republican nominee, James A. Garfield, for retiring early from the army, the Republicans shot back with a booklet called "A Record of the Statemanship and Political Achievements of General Winfield Scott Hancock. ... " The pages were blank.

Wesley Clark, as pundits have noted, faces many obstacles if he wants to be president, including the lack of a campaign team and a late start in fund raising. But he has mastered the two historical requirements: He doesn't act as if he needs the job, and he doesn't act as if he wants war. For a general, that's a good start.

http://www.slate.com/id/2088306

I've Got a Secret, Dick Cheney's absolute right to know and not tell.  By Dahlia Lithwick, 04/27/04
	[image: image3.jpg]|





	Veep in hot seat


The Supreme Court is now regularly releasing audio transcripts of oral argument in "big" cases; that is, the cases for which the big news organizations request audio transcripts. I can't see a downside to doing this for every case: It improves the press corps' reporting, listeners are engaged, and the process hasn't morphed the justices into nine lunatic Judge Lance Itos. Justice David Souter can still walk the D.C. streets unmolested, and the public can start to understand who these justices really are. So will anyone interested in democracy, openness, and public access (and you wouldn't be reading this coverage about Vice President Dick Cheney's secret polluting playmates if you were not) please join me in a campaign to induce the networks to request audio for every oral argument? 

Here's some real audio so you can listen in. First, for instance, you can hear how each session opens with a prayer. Click here to pray along—I mean to join in the historical acknowledgement of the role of ceremonial deism in our civic lives. 

Today's case is a study in the evils of premature litigation. It's a lesson in why the cheerleader who doesn't make the squad throws everything off when she appeals to the gym teacher, then the principal, and then the secretary of education, instead of just sucking it up and joining the band. Vice President Cheney was sued by two watchdog groups—Sierra Club and Judicial Watch—for information about the outsiders who served on his energy policy task force in 2001. The watchdogs contend that "task force" was just a series of cozy get-togethers in which energy executives and lobbyists, including Ken Lay, took turns sitting on Cheney's lap, licking his ear, and requesting special favors. The final report issued by the commission sort of reads that way. When Cheney was ordered to produce the rosters and minutes of these meetings as part of pretrial discovery, he appealed that order all the way up to the U.S. Supreme Court. 

So, how do you get to the Supreme Court? "Mandamus, mandamus, mandamus." The government leapfrogged over the usual procedures and filed for extraordinary relief—in the form of a writ of mandamus—in the appeals court. And when the D.C. Circuit Court of Appeals denied that writ, noting that the case needed to be fully decided in the lower court first, Cheney took the up elevator to the Supreme Court instead of the down elevator back to the trial court. 

This becomes one of the key issues in Cheney v. U.S. District Court for the District of Columbia. (That's right, he's named the lower court as his opponent.) It's a bedrock legal principle that courts of appeals don't decide issues over which they have no jurisdiction, and that courts of appeals don't decide cases when there has been no final decision from a lower court, unless there's a pretty good reason. And it's the issue on which the first half-hour is spent, as the justices take turns beating on Solicitor General Ted Olson with the "final judgment" stick. Olson contends that this case is about "the separation of powers," and that Congress and courts simply don't have the authority to use private litigation to impede the executive branch.

Justice Anthony Kennedy interrupts to note that the court has "rules designed to prevent us from unnecessarily deciding questions," and Justice Ruth Bader Ginsburg adds that the court must "adhere to the final judgment rule." Kennedy says Olson's comparison to an earlier Nixon case is misplaced because Nixon invoked the executive privilege, which Cheney has never done. 

Olson points out that under the Federal Advisory Committee Act, the statute in question today, an executive committee "consisting of all government employees" is exempt from having to disclose its records to the public. This is true, but it assumes the answer to the core question about whether nongovernment people were on the energy task force. That Cheney's people promise only federal employees served doesn't seem to satisfy the watchdog groups. 

Justice Antonin Scalia wonders, "Why would that be such an intrusion upon the executive, simply to require knowledge of whether anybody that voted on the various recommendations of the commission was a nongovernment employee?" Leading one to wonder, just briefly, if he's been out hunting with the people from Sierra Club recently. And Ginsburg again asks why the Supreme Court is being asked to consider the merits of a case that was never resolved with finality below. (You can listen here.) 

Olson says that the problem with the discovery order is "it's much broader than the relief itself." By giving the watchdog groups all the information they'd need to know if FACA had been violated, they'd be giving them all the information they sought in the first place.

And taking a page from the Scalia songbook, Olson refers disdainfully to the groups' "unadorned allegations" gleaned "from media reports" (ewwwwwwwwww, media reports) that outsiders participated on the task force. Kennedy tries to get Olson to define the scope of the exemption from FACA sought by the executive branch, and Olson says that the president shouldn't have to choose between obeying an "unconstitutional order" and subjecting himself to intrusive discovery, or having to assert the executive privilege. He keeps mentioning the "presumption of regularity," which means, it seems, that we should presume everything the president does in secret is regular.

Olson says the president (or the vice president acting as his surrogate) shouldn't have to submit to litigation, every time advice is sought from citizens. Kennedy points out that "I hear echoes of every discovery dispute I've ever heard" in that argument.

Alan Morrison has 15 minutes to represent Sierra Club, and he quickly runs afoul of both Scalia—the guy he tried to bump off the case—and Justice John Paul Stevens, who gang up on him about the breadth of the discovery order. (Listen here.) Stevens asks Morrison, "What relief can you get if you win this lawsuit?"; and answers his own question—"You get discovery! You get more discovery!" And Scalia adds that the difference between having only government employees on the committee and private citizens/Ken Lays is simply in voting. "The essence of being a committee member is voting," he says. "That's the only discovery you need, did any nongovernment member of the committee vote?" (Listen here.) 

Paul Orfanedes has 15 minutes on behalf of Judicial Watch, and Scalia again distinguishes between "involvement of private individuals on the task force" and influencing the task force's ultimate decisions. Scalia will make this point about six times this morning, and maybe I just imagine the echoes of his own protests about the difference between "participating" in a duck hunt and being improperly influenced by the vice president. 

Justice Stephen Breyer points out that under Orfanedes' view of FACA, the head of an agency would put everyone who telephones him with advice about a commission in danger of being hit with a discovery order. "Congress could not have intended to put the government in a cocoon when it tries to create legislation," he says. Stevens beats up Orfanedes even more: "They talked to a lot of people and got a lot of advice. Does that make them de facto members of the committee?" he asks. 

Olson offers a masterful rebuttal: "There is no statute that creates the right that the petitioners seek here. There is no cause of action under FACA. And there is no clear remedy. And so, they just jumped over the fact that the statute didn't give them the right to bring this case and brought it in the form of mandamus. Mandamus is no substitute. It's not appropriate here."

Sure, that's the pot calling the kettle a mandamus—let's recall that a mandamus action was the sneaky way (the "razzle-dazzle" maneuver, to quote Professor Thomas Baker) the Cheney team got us here in the first place. But Olson almost manages to look like he pulls it off today. It's not clear that he'll get a majority of the court to set aside the jurisdictional problem of deciding a case that was never decided in the first place, but he almost makes a case for sweeping executive-branch immunity from any public scrutiny, ever, sound like a terrific idea.

http://www.slate.com/id/2099569

Who's Stonewalling Now?  Democrats' and Republicans' views on executive privilege depend exclusively on whose man is living in the White House.
By David Greenberg, Posted Friday, Aug. 3, 2001, at 5:30 PM PT 
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Although liberals tend to champion sunlight and conservatives to defend authority, the battles over White House "secrets" are a symptom of the 200-year-old war between Congress and the White House.  Indeed, the Constitution practically hardwires the conflict.  The Constitution is virtually silent on the question of what information the executive branch must disclose to Congress (apart from requiring the president to report annually on the state of the union).  The vagueness became a recipe for conflict.

Early Americans assumed that Congress would have access to information from the chief executive.  From George Washington through John Quincy Adams, presidents seldom refused to turn over papers to Congress.  

The first secrecy clash between president and Congress came in 1832 when Andrew Jackson tried to destroy the Second Bank of the US.  Where others had construed the Constitution's silence on the question of presidential disclosure to Congress to mean that compliance was expected, Jackson inverted the equation.  When the Senate sought to see the arguments Jackson made to his Cabinet for withdrawing government assets from the national bank, the president replied that the Senate had no constitutional authority to make such a request.  The president asserted this was petty partisan harassment.

The years after the impeachment of Andrew Johnson in 1868 saw a return to congressional dominance, as most presidents deferred to congressional requests and the presidency remained unthreatening to most people.

With William McKinley and Theodore Roosevelt, power shifted back toward the executive branch.  When Roosevelt’s administration declined to give the Senate papers relating to the prosecution of US Steel, the Senate vowed to jail a leading official.  Undeterred, Roosevelt transferred the documents to the White House.  "The only way the Senate or the committee can get those papers now is through my impeachment," he taunted.

After World War II, Americans came to believe that the Soviet threat justified in peacetime the sort of secrecy and clandestine behavior normally tolerated during war.  Dwight Eisenhower did as much as any president to nourish this national security state.  Ike sought to radically expand the purview of what his attorney general William Rogers labeled, for the first time, "executive privilege."

In 1954, fending off one of Joe McCarthy's fishing expeditions, Eisenhower insisted that "it is not in the public interest that any…conversations or communications, or any documents or reproductions" concerning advice from any executive branch official whatsoever be disclosed.  Because he was stiffing McCarthy, most liberals cheered his resolve.  Emboldened, the administration denied at least 44 congressional requests—more often than all other presidents combined.  It was a dangerous precedent, but there was little outcry.

As the imperial presidency grew, outcry arose.  Nixon fought continually with Congress over matters of constitutional power, from his impoundment of congressionally allocated funds to his invasion of Cambodia. After the Senate began investigating Watergate, Nixon's promiscuous use of executive privilege as a stonewalling technique became a chief point of contention.  In an argument not heard since Jackson's day, Nixon's lawyers suggested that the courts had no power to compel the president to do anything at all.  

In a historic ruling, the court in 1974, in United States v. Nixon, rejected the president's claims 8-0.  Nixon was forced to turn over the subpoenaed tapes, including one on which he could be heard plotting to obstruct the FBI's Watergate investigation just days after it began.  Resignation followed swiftly.

Ironically, United States v. Nixon did shore up the presidency's power in a significant way, because the court held—erroneously, it seems in retrospect—that the notion of executive privilege was "Constitutionally based." 

http://slate.msn.com/id/112957/

Just Who Can Send Us to War?  A legal dilemma pits the White House against Congress 
By JOHN ELSON, Dec. 17, 1990 

For the Bush Administration, there are two tense face-offs in the Middle East crisis.  The other one is in Washington where the White House is skirmishing with congressional Democrats over a constitutional question:  Can President Bush commit US forces to combat without first gaining the consent of Congress? 

By a vote of 177 to 37, the House Democratic Caucus passed a nonbinding resolution stating that unless American lives are in immediate danger, the President may not initiate an offensive action in the Persian Gulf without first obtaining congressional approval.  On the same day, in a packed Washington courtroom, Federal Judge Harold Greene heard oral arguments in Dellums v. Bush, a petition by 54 congressional Democrats seeking an injunction that would bar the President from taking offensive action against Iraq without the prior consent of Congress. 

The legal dilemma involves two competing clauses in the nation's governing document.  Article I, Section 8, of the Constitution states, "The Congress shall have Power . . . to declare War."  But according to Article II, Section 2, "The President shall be Commander in Chief of the Army and Navy of the United States."  In Judge Greene's courtroom, Attorney Stuart Gerson of the Justice Department argued that history provides numerous examples of Presidents exercising their powers as Commander in Chief without a formal declaration of war.  And Congress has formally declared war only five times, most recently in 1941.  Nothing in the Constitution, Gerson contended, says Congress has to declare war before hostilities begin. 

A substantial body of legal opinion backs the opposition.  Laurence Tribe, Harvard professor of constitutional law, dismisses Secretary of State James Baker’s contention that presidential consultation with Congress would be a legally sufficient substitute for a formal declaration of war.  

Tribe and others challenged the argument that there have been at least 130 acts of war that lacked congressional approval.  "The number is widely inflated.  A lot of them don't count, since they were for limited circumstances and for short periods of time."  The fact that the congressional war-power clause has sometimes been ignored does not render it moot.  Says Van Alstyne:  "The extent to which the allocation of war powers has been disregarded for the past 25 years is no reason we should continue to disregard it." 

Advocates of presidential authority note a similarity between the present situation and one in 1950, when Harry Truman committed US forces to defend South Korea in compliance with a UN Security Council resolution.  But Columbia Law School's Louis Henkin notes that "Congress immediately ratified and acquiesced in the action."  Moreover, he says, "we have no case where the President went to war when Congress told him not to." 

In 1964 Congress approved the moral equivalent of a war declaration with the Gulf of Tonkin Resolution, which authorized Lyndon Johnson to use whatever force was necessary to protect U.S. troops in Vietnam.  Frustrated by the escalation of that conflict, Congress nine years later passed legislation requiring a President to withdraw troops from hostile areas after 60 days unless Congress approves the deployment.  Several Presidents have declared that War Powers Resolution unconstitutional, although none asked the courts for a ruling. 

Instead, Administration attorneys have argued that war powers are a "political question" and thus beyond judicial review.  The law professors' brief rejected that view, although Judge Greene's questions indicated that the issue bothers him. 

But Congress can stay the President's hand by exercising another power found in Article I, Section 8:  refusing to fund the war, as Congress eventually did in Vietnam.  But the ultimate check on White House adventurism may be the one noted by the late American historian Clinton Rossiter:  "The people with their overt or silent resistance, not the court with its power of judicial review, will set the only practical limits to arrogance of abuse." 

http://www.time.com/time/magazine/article/subscriber/0,10987,1101901217-153383,00.html
Who Gets a Presidential Pardon?  Bruce Gottlieb, 12/30/98
President Clinton pardoned 33 people this Christmas Eve.  How did he pick this group?

Article II, Section 2 of the Constitution gives the president the power to pardon.  Virtually every presidential pardon comes in response to a pardon petition, filed with a special Department of Justice office.  If the request has merit, the office interviews the prosecuting attorney, sentencing judge, and other law enforcement officials involved with each case.  FBI investigators also compile a dossier on the applicant.  The DOJ then completes a report on the request and offers a recommendation to the president on whether or not to grant a pardon.  The final decision belongs to the president, who could theoretically pardon an individual who had not filed a petition.

Who deserves a pardon?  According to Department of Justice policy, presidential pardons are not meant to correct some judicial wrong, such as a false conviction or an unfair sentence (that's what the judicial appeals process is for).  Rather, pardons go to those who have atoned for their crimes by subsequent good behavior.  Presidents occasionally shorten the sentence of model prisoners who have demonstrated extraordinary remorse.  But most presidential pardons go to people who have already completed their sentences and who can demonstrate that they've become honest citizens.  In these cases, the pardon allows the recipient to hold certain jobs (law-enforcement and many professions) and exercise certain privileges (voting and carrying a gun) denied to un-pardoned criminals.

Occasionally, a president will pardon someone who hasn't even been convicted.  Anticipatory pardons of this sort are generally given in the belief that they serve some national interest, such as when President Ford pardoned Richard Nixon or when President Carter pardoned the Vietnam draft-dodgers.  President Bush also pardoned Caspar Weinberger after he'd been indicted, but before he'd been tried, which effectively short-circuited a trial.  It makes sense that this power rests with the executive rather than the judicial branch, since it's an explicitly political decision.

Still, pardons of any sort are very rare.  Clinton has issued only 107 in six years, despite more than 4,000 requests.                                        http://slate.msn.com/id/1002011
What's the Difference Between a Pardon and a Commutation? Emily Yoffe, 12/27/00 
President Clinton has granted a spate of them recently, although not many by historical standards as this piece explains.  So how do pardons and commutations differ?  For that matter, how do they differ from clemency and amnesty?

President Clinton this month granted clemency to 62 people—clemency is the overall term for official forgiveness of a violation.  Three of those people received commutations of their sentences.  That is, they were released from prison where they were currently serving time.  The rest received pardons, or forgiveness of their crimes after their sentence was served.  Pardons come in two forms:  full or conditional.  A full pardon is a formal forgiveness by the government that restores certain liberties, such as the right to vote or own firearms.  It does not imply innocence, nor does it expunge a criminal record.  Nor can any fines that were imposed in sentencing be recouped.  But it does make those pardoned feel better about themselves.  A conditional pardon has some strings attached, such as serving a lesser punishment.  A pardon can be granted in anticipation of conviction of any crimes, as in Gerald Ford's 1974 pardon of Richard Nixon.  It can also be granted posthumously.  Last year Clinton pardoned Henry Flipper, who died in 1940, a former slave who was the first black West Point graduate and who was dishonorably discharged for racial reasons.  An amnesty is an official "forgetting" (the word has the same root as amnesia) of actions against the state by a class of people.  An amnesty can come with certain requirements.  For example, Ford made amnesty available to men who refused to serve in Vietnam, but required community service.  But in 1977 Jimmy Carter proclaimed a blanket amnesty for them.                                 http://slate.msn.com/id/1006754/

Can President Clinton Pardon Himself?  Bruce Gottlieb, 12/3098
President Clinton promised this month not to pardon himself.  It's surprising to see Clinton voluntarily relinquish a legal weapon, but even more surprising that he had his hands on it in the first place.  Can the president really pardon himself?

No one knows the answer.  The Constitution says that the president "shall have the power to grant reprieves and pardons for offenses against the United States, except in cases of impeachment."  This sentence, like many in the Constitution, can reasonably be interpreted in several ways.  And since no court has ruled on this issue—because no president has ever tried to pardon himself—it remains an open question.

The simplest interpretation is that the president can pardon any federal criminal offense, including his own, but cannot pardon an impeachment.  In other words, Clinton is free to immunize himself from criminal prosecution, but has no power over Congress.

A competing interpretation is that the power to pardon "except in cases of impeachment" means the president cannot pardon someone who's been impeached, or at least cannot pardon the offenses which led to an impeachment.  This interpretation not only prohibits Clinton from self-pardoning, it also prohibits a future president (e.g. Al Gore) from pardoning Clinton.  (It was kosher for Ford to immunize Nixon, under this interpretation, because Nixon was never impeached.)  The problem with this argument is that the Constitution elsewhere (Article I, Section 3) makes a distinction between "cases of impeachment" and subsequent criminal prosecution for the same offenses.  So it's unlikely that the founding fathers were referring to the subsequent criminal prosecution when they restricted the power to pardon.

The last interpretation—a linguistic argument—is that "granting" can only be done unto others, not unto oneself.  So Clinton can't pardon himself, though Gore is welcome to pardon Clinton if and when Clinton is no longer president.  Moreover, the Constitution clearly recognizes that conflicts-of-interest should be avoided.  For instance, the Constitution prohibits Congress from voting itself a pay raise (one Congress may vote the next a pay raise, however), and it specifies that during an impeachment trial the Chief Justice, not the vice-president, should be president of the Senate.  Clearly it's a serious conflict of interest if the president can pardon himself.  Since the Constitution makes it clear that avoiding conflicts-of-interest is important, it makes sense to assume that the Constitution never meant to allow the president to pardon himself.

Who will decide this issue if it ever arises?  If Clinton pardons himself, and Starr prosecutes him anyway in a federal court, that judge will have to decide whether the president's self-pardon is valid.  Amazingly, the judge might rule that she isn't permitted to interpret the meaning of the Constitution in this matter.  This is because the Supreme Court has ruled that certain constitutional interpretations are the province of "political" branches, not the judicial branch.  (For instance, the Supreme Court refused to comment upon whether the 1993 Senate trial of Judge Walter Nixon was constitutional or not, saying that only the Senate could make that decision.)  By this reasoning, only the president can interpret the scope of the presidential pardon.  In other words, in such a case, the judge might actually defer to a constitutional interpretation made by the criminal defendant (who happens to be the ex-president).                  http://slate.msn.com/id/1002012
Can the President Pardon Me?  Chris Suellentrop, 01/22/01
Two hours before leaving office, President Clinton pardoned 176 Americans, including figures from the Whitewater scandal, a fugitive whose ex-wife raised $320,000 for the Democratic Party in the past two years, and his own brother.  Is there anyone the president can't pardon?

Yes.  The president cannot pardon someone for a state offense.  Article II, Section 2 of the Constitution gives the president the "Power to Grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment."  That means the president can pardon only for federal crimes.

The president's pardon power is much more extensive than the Texas governor's, who can't grant clemency to a death-row inmate.                                          http://slate.msn.com/id/1006923

Are the Congressional Pardon Hearings Constitutional?  Emily Yoffe  02/28/01 
A former general counsel to the House of Representatives, Stanley M. Brand, has an op-ed piece in the Washington Post questioning the legality of the congressional hearings into the pardons granted by former president Bill Clinton.  Are the hearings constitutional?

Brand questions  1) whether Congress has a right to review the president's pardon power since it has no role in the pardon process; and  2) whether Congress is overstepping its functions by merely trying to reveal how the pardons happened without having any legislative justification for the probes.

But other scholars say that Congress has to meet a very low threshold to justify holding hearings into any matter.  Since the Senate hearing explicitly examined whether new laws or procedures are needed to prevent abuse of the presidential pardon power, that chamber clearly passes the test of having the hearing be relevant to their legislative function.  Rep. Dan Burton, chairman of the House inquiry, did make an opening statement that his hearings were simply for the purpose of shedding light on the pardon process.  And courts have stepped in to stop congressional hearings that were found to have no reason except to humiliate those called to testify.  But it's up to those called to testify to challenge the legality of a hearing, and so far, in this matter, none have.  Also on Congress' side is the inclination of the courts to grant Congress a lot of latitude in its investigations of the executive branch.

Bonus Explainer:  Since Clinton's pardon power is absolute, what can all the congressional and judicial probes do anyway?  For one thing, Congress could always decide once was not enough, and re-impeach Clinton.  And while the courts can't overturn Clinton's pardons, they can examine the circumstances under which they were granted.  If the courts were to find, for example, that Clinton granted Marc Rich his pardon in exchange for a time-share at a Swiss chalet, that could lead to indictments on bribery charges.                        http://slate.msn.com/id/1007170

If You Take the Fifth, Can Prosecutors Get You To Talk?  Emily Yoffe, 04/19/01
News reports say that President Clinton's brother, Roger, is considering invoking his Fifth Amendment privilege against self-incrimination when he is called to testify before the New York grand jury investigating Bill Clinton's pardons.  If you take the Fifth, can prosecutors get you to talk?

Asserting one's Fifth Amendment right against being "compelled in any criminal case to be a witness against himself" usually means refusing to answer any questions.  If a witness tries to answer questions selectively, those answers can be interpreted as a waiver of Fifth Amendment privilege.  And once it's waived, a witness cannot reassert the privilege.  It is possible for a prosecutor and a defense lawyer to arrange before testimony that a witness or defendant will answer certain non-incriminatory questions without that being interpreted as a Fifth Amendment waiver.

But the best way for a prosecutor to get testimony from a reluctant witness is to grant immunity from prosecution.  That's why we'll hear what Denise Rich, ex-wife of financier Marc Rich, has to say about the machinations that led to her former husband's pardon.  According to Time, Denise Rich has struck a deal with prosecutors that none of her testimony can be used against her.  Once a prosecutor grants immunity, the threat of being a witness against oneself evaporates, and the person is compelled to testify.  Refuse, and you can be held in contempt of court.  In another Clinton investigation, Whitewater, the former president's former business partner, Susan McDougal, was granted immunity but refused to testify before a grand jury and spent almost two years in jail for contempt.

During its Clinton pardon investigation, Congress did not offer immunity agreements to the witnesses who invoked the Fifth Amendment because such immunity would have interfered with the parallel federal criminal investigation now moving ahead in New York.  Although invoking the Fifth can't be introduced later as evidence against you in trial, it doesn't tend to go over well in the court of popular opinion.  That's why Bill Clinton, while musing on the ontological meaning of "is" under oath, never took the Fifth.     http://slate.msn.com/id/1007531

Lincoln's Crackdown, Suspects jailed. No charges filed. Sound familiar?  David Greenberg  11/30/01
	



	Abraham Lincoln as a federal phoenix


Civil libertarians are crying foul over the indefinite detention of hundreds of Sept. 11 suspects and plans to try accused terrorists in military tribunals.  In defense, some Bush administration loyalists cite another wartime leader who locked up civilians and resorted to army courts, Abraham Lincoln—even though Lincoln faced a radically different situation, and, more important, his civil liberties record stands as a rare blot on his reputation.

In his authoritative Fate of Liberty: Abraham Lincoln and Civil Liberties (1991), Mark Neely has argued that during the Civil War these two policies—summary arrests and military justice—were of a piece.  Both stemmed from the emergency of having an armed rebellion in the nation's midst, and they were viewed as two parts of a single policy.  Yet today we think of the policies as separate, if related.  So this week I'll consider Lincoln's more famous action, his suspension of the privilege of the writ of habeas corpus.  Next week, I'll tackle what at the time was considered the more egregious violation, the use of military tribunals to prosecute civilians.

First a definition:  The Latin phrase habeas corpus means "you have the body." The privilege of the writ of habeas corpus refers to a common-law tradition that establishes a person's right to appear before a judge before being imprisoned.  When a judge issues the writ, he commands a government official to bring a prisoner before the court so he can assess the legality of the prisoner's detention.  When the privilege of the writ is suspended, the prisoner is denied the right to secure such a writ and therefore can be held without trial indefinitely.  Habeas corpus is the only common-law tradition enshrined in the Constitution, which also explicitly defines when it can be overridden.  Article I, Section 9 of the Constitution says, "The privilege of the writ of habeas corpus shall not be suspended, unless when in cases of rebellion or invasion the public safety may require it."

Several times during the war, Lincoln or his Cabinet officers issued orders suspending the writ.  The first came early in his presidency.  Lincoln had been in office for barely a month when Confederate troops attacked the federal garrison at Fort Sumter in April 1861, starting the Civil War. One of his immediate concerns was how to keep an unobstructed route between Washington, D.C., and the North.  He worried that if Maryland joined Virginia and seceded from the Union, the nation's capital would be stranded amid hostile states.  On April 19, 20,000 Confederate sympathizers in Baltimore tried to stop Union troops from traveling from one train station to another en route to Washington, causing a riot.  So on April 27 Lincoln suspended the habeas corpus privilege on points along the Philadelphia-Washington route.  That meant Union generals could arrest and detain without trial anyone in the area who threatened "public safety."

Controversy followed.  The most explosive incident centered on John Merryman, a Marylander arrested for insurrectionary activities.  Summarily jailed, Merryman petitioned for a habeas corpus writ, which Chief Justice Roger Taney granted.  But the commanding officer at Fort McHenry, where Merryman was held, refused to release the prisoner, citing Lincoln's edict.  With the army loyal to Lincoln, Taney couldn't enforce his order and railed against the president while Merryman stewed in jail for seven more weeks.  After being freed, he was never tried.

The Merryman case and others like it ignited a debate over Lincoln's actions.  Democrats argued they were unconstitutional.  Taney noted that Article 1 of the Constitution, where habeas corpus is discussed, deals exclusively with congressional powers, meaning that Congress alone can authorize the privilege's suspension.  Although correct, Taney's argument framed the debate around a legalistic and secondary issue, that of congressional versus presidential power.  It skirted the question of whether the situation warranted a suspension of habeas corpus at all.  Thus when in March 1863 Congress passed the Habeas Corpus Act, effectively endorsing Lincoln's actions, civil libertarians were stripped of their main argument.  (Taney also criticized Merryman's detention, noting that civilians aren't subject to military justice—an issue I'll get to next week.)

Where Democrats marshaled constitutional arguments against Lincoln's order, Republicans replied that in an emergency, only the president could act fast enough to protect the public safety.  Lincoln himself took this line in a famous July 4, 1861, speech to Congress.  He also, more memorably, used a pragmatic argument.  "Are all the laws but one to go unexecuted," he chided his critics, "and the government itself go to pieces, lest that one be violated?"  The phrase has been quoted ever since and even provided the title of a recent apologia by Chief Justice William Rehnquist for wartime suppression of freedoms.

Despite the rhetorical power of Lincoln's speech, there's no evidence the government would have gone to pieces.  By the time he issued his April 27 order, Union troops had made their way through Baltimore, and it should have been clear that Washington wasn't going to be fatally isolated.  As for dissuading Maryland from seceding, contemporaneous accounts suggest that whatever the administration's fears, no such move was imminent.

If Lincoln's Maryland actions were dubious, a wave of arrests the following summer under another habeas corpus suspension was downright indefensible.  The wave began after Congress instituted the first-ever military draft in July 1862.  Because the draft proved highly unpopular and hard to enforce, Secretary of War Edwin Stanton, at Lincoln's behest, issued sweeping orders on Aug. 8 suspending habeas corpus nationwide—the first time the writ was suspended beyond a narrowly defined emergency area.  Stanton decreed that anyone "engaged, by act, speech, or writing, in discouraging volunteer enlistments, or in any way giving aid and comfort to the enemy, or in any other disloyal practice against the United States" was subject to arrest and trial "before a military commission."

The exceedingly broad mandate precipitated a civil liberties disaster.  It allowed local sheriffs and constables to decide arbitrarily who was loyal or disloyal, without even considering the administration's main goal of enforcing the draft.  At least 350 people were arrested in the following month, an all-time high.  Some of the accused had done nothing worse than bad-mouth the president.  (That was also true before Aug. 8. On Aug. 6, for example, Union Gen. Henry Halleck arrested one Missourian for saying, "[I] wouldn't wipe my ass with the stars and stripes.")

On Sept. 8, the federal official overseeing these arrests decreed that law enforcement agents were enforcing the Aug. 8 orders too stringently.  It was evident that people were being arrested who posed no threat to the public safety.  Thereafter, the arrests subsided.  Still, Lincoln himself reiterated the suspension on Sept. 24, and arrests without trial continued.  Overall between 10,000 and 15,000 people were incarcerated without a prompt trial.  On balance, their detention almost certainly did not enhance American security nor hasten the Union victory.

In the last 140 years, America has not faced a crisis anything like the Civil War, and the power to suspend habeas corpus has mostly gone unused.  Although (as I'll explain next week) the Supreme Court never definitively ruled Lincoln's suspensions unconstitutional, his actions did come to be seen as a blemish on an otherwise heroic record of wartime leadership.  That disrepute into which his behavior fell just may have helped deter his successors from using such measures themselves.

In the days after Sept. 11, George W. Bush was seen conspicuously toting around a new best-seller about the Civil War, as if to suggest he were reading up on the historical lessons of wartime leadership.  It would be good if he brushed up not just on our greatest president's heroics but also on his sad mistakes.

http://slate.msn.com/id/2059132
What Is an Executive Order?
Jeremy Derfner, May 12, 2000
Republicans in Congress deleted a Democratic amendment designed to make AIDS drugs cheaper in Africa from the Africa Free Trade Bill.  A few days later, President Clinton issued an executive order that is almost identical to the deleted amendment.  His critics say the president is using the executive order to circumvent Congress and advance his legislative agenda.  What is a president allowed to do by executive order?

There is no constitutional or statutory language explaining what an executive order is, but presidents have been issuing them since 1789.  They are enforceable as law unless they are overturned by Congress or the courts.

Because the Constitution's definition of presidential authority is vague, the rules about what can be included in an executive order are unclear.  A 1950s Supreme Court decision overturning a Harry Truman executive order offers the sharpest guide to what constitutes a legitimate executive order.  The court invalidated the Truman order on the grounds that it attempted to make law.  The court further ruled that an executive order is valid only when the president is acting pursuant to an act of Congress or to the Constitution itself.  As a result, presidential orders frequently identify the statutes they are relying on:  Clinton's AIDS drug order cites three laws.

The Supreme Court has been reluctant to hear challenges to executive orders:  It has rejected only two, Truman's and a 1996 Clinton order barring the federal government from contracting with companies that hire permanent strikebreakers.  (Correction, 5/18:  Slate reader Kenneth R.  Mayer correctly points out that it was not the Supreme Court but the D.C.  Court of Appeals that overturned Clinton's order.) The court's unwillingness to intervene has freed presidents to issue orders on a wide range of subjects.  President Clinton, for example, has used orders as controversial as designating Yugoslavia a combat zone and as insignificant as establishing a new military medal.

Congress retains the power to revoke or de-fund an executive order but has rarely exercised that authority.

http://slate.msn.com/id/1005300

Is President Bush's Executive Order Creating Military Tribunals Legal?
By Dahlia Lithwick
Posted Tuesday, Nov. 20, 2001, at 10:54 AM PT 
Last week, President George W. Bush signed an executive order authorizing the use of military tribunals for select terrorists.  The order gives the executive the exclusive right to identify, try, and even execute foreign terrorists, without the constitutional or evidentiary protections ordinarily afforded defendants in the United States.  Some critics contend the order arrogates congressional law-making authority.  Is there a limit to what can legally be done through an executive order, and what are the means to challenge one? 

[Correction, Nov. 26, 2001.  Explainer mistakenly referred to President Bush's order authorizing military tribunals as an "executive order."  It was styled as a "military order," which means it's exclusively authorized under the commander in chief provision of the Constitution.  However, the order itself in fact straddles the executive/military order line because it expressly relies on both congressional and military authority for its legitimacy, whereas a military order would have looked no further than the commander in chief authority.  While there are technical differences between the two types of orders, the real significance lies in whether the president believes he is acting on congressional authority or on his own.] 

There is no constitutional or statutory authority to promulgate executive orders, although presidents have been issuing them since 1789.  The seminal Supreme Court decision in this area, Youngstown v. Sawyer, was handed down in 1952 after President Truman attempted to avert a national steelworkers strike through an executive order that would have allowed the secretary of Commerce to seize and operate most national steel mills.  Truman rooted his legal authority to issue the order in various general and "aggregate" constitutional powers vested in the presidency.  These included a specific claim that a massive steel strike would threaten national security and that this allowed the president to take over the mills under his "Commander In Chief" authority established by Article II of the U.S. Constitution. 

The Supreme Court didn't bite, striking down the Truman order as an unconstitutional encroachment on Congress' exclusive law-making authority.  The court laid out the rule for executive orders:  An executive order must have either direct statutory or constitutional authority.  Since Youngstown, executive orders carefully lay out the authority on which they are based.  The Bush order attributes its authority to the commander in chief provision of the constitution, the congressional Use of Force Resolution from last September, and two provisions of the U.S. Code concerning the armed forces. 

Some scholars contend that absent a formal congressional declaration of war, the president cannot exercise his commander in chief authority, and thus Bush's executive order is unconstitutional under the Youngstown test.  The Use of Force resolution is also not the best authority for this order, since Congress explicitly rejected suggested language that would have allowed the president wide latitude to deter future terrorism.  Others argue that regardless of what Congress says, we are for all intents and purposes at war.  Still others argue that presidential authority to deter terrorism may nevertheless be grounded in various congressional anti-terrorism statutes.  

How might Congress challenge the legality of the executive order, which was imposed without discussion or debate only weeks after Congress passed what it believed to be a comprehensive anti-terrorist bill?  While Congress has the authority to revoke or de-fund an executive order, it almost never exercises that authority.    

Whether or not the order is constitutional will therefore be decided, presumably, by a court, following an attempt by the government to try an alleged terrorist before a military tribunal.  This route might be foreclosed by the order itself, which seems to prohibit any judicial review outside the military commission.  This attempt to preclude judicial review may itself be unconstitutional, however.  After President Roosevelt created military tribunals to try Nazi spies in 1942, the spies appealed to the U.S. Supreme Court.  While the court upheld the legality of the Roosevelt order in a case called Ex Parte Quirin, it also upheld the constitutional requirement of judicial review.

http://slate.msn.com/id/2058854
The New, New, New, New Federalism, Bush embraces the most convenient principle.  By David Plotz, Posted Friday, June 22, 2001, at 12:00 AM PT 
	



President Bush, you'll be thrilled to hear, recently committed his administration to a bold initiative. He calls it the "New Federalism." This is not to be confused with the "New Federalism" (Newt Gingrich, 1995), or the "New Federalism" (Ronald Reagan, 1981), or the "New Federalism" (Richard Nixon, early '70s).

Bush's New Federalism is supposed to be different. This time, it's personal. Bush, after all, is a former governor. He served Texas at a time when state governments were lionized. As governor, he was a fervent federalist, hectoring the feds to stop butting into local issues and let Texas be Texas.

Bush has stocked his Cabinet with three former governors (Tommy Thompson, Christie Whitman, John Ashcroft) and four other former state or local officials (Gale Norton, Mel Martinez, Ann Veneman, Norman Mineta). And he created a White House federalism task force that will advise him in August about how the administration can return more power to the states—or, as federalists like to call them, "laboratories of democracy." (Pause for a question: I'm confused. Doesn't "federalism" today mean the opposite of what it used to mean? Answer: Yes! Click here to clear this up.)

The New, New, New, New Federalism will likely meet the same fate as the other New Federalisms. It will flower briefly—a few federal programs will be handed off to the states—then the federal government will slowly add mandates and increase its authority. Federalism, which has a whiff of mom and apple pie to it (who doesn't favor local control?), is one of the convenient principles of our era. Politicians believe passionately in federalism—except when it comes to any issue they care about.

The Bush administration is already demonstrating fidelity to this law. Every steadfast federalist knows that state and local governments should control public education and that the federal government should quit meddling. (This is why New Federalists—Gingrich-era—sought to dismantle the Department of Education.) As governor, Bush thought that the feds had no role in reforming Texas schools. But a president can't claim education is in crisis and then do nothing about it. Bush made national education reform his top priority and pushed a bill through Congress mandating states to conduct annual tests. (His sop to the states: They get to design their own tests.) "Bush surrendered to the traditional orthodoxy," says Michael Greve, a federalist scholar at the American Enterprise Institute.

The administration has jettisoned federalist principles on several other occasions. Bush's major crime initiative is federalizing more gun crimes and hiring new prosecutors to bring gun cases to federal court. On abortion, Bush has promised to support and sign a national ban on partial-birth abortion. The Bush tax bill has enraged governors with a provision that lets the federal government grab $36 billion in state estate tax revenues. Bush is supporting a patients' rights bill that would permit patients to sue insurers only in federal court; the Democratic alternative would allow patients to litigate in state court.

Bush has a credible argument in each case, but it doesn't jibe with the New Federalism. Education, he says, is a national priority and hence needs a federal push. Regular testing improved Texas schools, so other states must try it. Federal prosecution of gun crimes has proved effective in pilot programs and will work better than new gun laws. Partial-birth abortion is essentially murder and must be stopped anywhere it occurs. Allowing patients to sue in state courts will create a tort nightmare in which insurers get hammered in states with unfriendly juries and no punitive-damages caps. Bush sincerely believes in state autonomy—but not as much as he believes in the universal value of his education reforms, or the evil of abortion, or the villainy of state trial lawyers. That is: Bush believes in federalism, but not as much as he believes in himself.

Not everything Bush has done has run counter to federalism. He refused to cap electricity prices in California, for example, telling the state it had to solve its own energy crisis. (This is federalism, but it also happens to be good politics. California is a Democratic state: It costs Bush no votes to flip it the bird. This was a case where federalism was an expedient mask for a political decision.) Looming issues such as Internet taxation and Medicaid reform may also prompt federalist decisions by Bush. He may well try to hand off Medicaid authority to the states, probably because he does not know what else to do with it. You can bet that if he had a Texas model for Medicaid reform—as he did for education—he would attempt to mandate it nationwide.

The most important reason federalism can never be much more than tactics in a Bush administration—or in any presidency—is structural. (There is also an unexpected, corporate reason why the latest New Federalism may fail. Click here to read about it.) The structural reason is that political power maximizes itself. Republicans spent the eight years of Clinton touting governors and demanding more state independence not just because they believe in federalism. They mostly did it because Democrats controlled the White House, and the GOP controlled the majority of governorships. So it made political (and ideological) sense for Republicans to push state welfare experiments, an end to unfunded mandates, and other federalist pet ideas.

But while state capitals are fine, they can't substitute for the trillion-dollar charms of Washington, D.C. Republicans understandably lusted for national power. The much-touted governors loved their work in the states so much that they begged for jobs inside the Beltway. (Besides the three governors who landed in the Cabinet, Govs. Mark Racicot, Frank Keating, and Tom Ridge, among others, hoped for top administration jobs.)

Once Bush took to the White House, he started using the power of his office. Governors exploit state power: That's their job. Presidents exploit federal power: That is theirs. If Bush honestly didn't think the federal government should act, why would he have applied for the job of president? You don't run for office to do nothing. Doing a little as president—simply to obey an airy principle like federalism—is not nearly as appealing as doing a lot.

http://www.slate.com/id/110785

Presenting Primaries:  Punctuation 

How do I incorporate punctuation into quotations?  Periods and commas always fall within the last quote mark.  Semi-colons usually fall without.  Question and exclamation marks may fall within or without, depending on the text.  

Why did Jefferson claim America held "the wolf by the ears"?  

"When I am done with you, you will live no more!" the master cried as he beat the slave.

Presenting Primaries:  Quote Marks

How do quote marks work when I'm quoting someone who is quoting something?  Imbedded (or "nested") quotations are denoted with single quote marks instead of the normal double quote marks.  

According to Chalmers Johnson, "medieval Europe passed through its 'age of discontent' after the fall of the Angevin empire."
A Style Guide

Contractions:  Standard English does not permit words like "don't." 

"Its" and "it's":  "It's" is a contraction for "it is," and should not appear in a history paper.  "Its" is the possessive form of "it," as in "The corporation gave its assent to proceed." 

"However" is tremendously over-used.  Avoid it if possible.  It is only properly used to contrast one point with another.  Therefore, it seldom belongs at the beginning of a sentence.  If you must use a word like "however," "for example," or "nevertheless," place it in the middle of the sentence, and use a comma both before and after the word.  

"Hopefully" is another heavily mis-used term.  It does not mean "it is hoped"; it is an adverb which modifies a verb or adjective.  "Hopefully, the truck will make it on time" is incorrect.  "Hopefully, I await the truck's arrival" is correct.  "Hopefully" should rarely if ever appear in your papers.  

Students often use "therefore" to demonstrate a logical connection between two points.  If the connection is clear, "therefore" is unnecessary; if it is not clear, "therefore" will not make it so.  

Avoid splitting infinitives and compound verbs, as in "The general ordered them to frequently march" ("to march frequently").  Also applies to compound verbs:  "has often wondered" becomes "has wondered often." 

Lead and led:  Lead is only present tense.  Led is the only correct past tense.  

The word "unique" does not take modifiers.  Either something is one or a kind, or it is NOT! You can not be more or less unique than someone else.  

"Very" is overused.  Many words cannot be qualified, so "very" is inappropriate ("very unique" is an error; something cannot be only somewhat unique.)  A better word exists; it is your job to find it.  As in:  very tired (exhausted), very happy (elated), very unhappy (miserable).  

Learn the difference between "fewer" and "less." Fewer refers to numbers, less to amounts, degree, or value.  Try and convince your local grocers that their signs should read "ten items or fewer!" 

The present tense of "lay" and "lie" are different words.  You lay something down.  You lie yourself down.  

Use "between" with two items or people and "among" with three or more.  

A comma separates phrases; a semi-colon separates two otherwise complete sentences.  A colon is used only for a list of items and illustrative quotations.  

When referring back to a person, use "who," not "that." "Mary, who wanted to buy a new dress, went shopping." "People who shower, do not smell." Not, "people that shower, do not smell." 

Be careful about noun-verb agreement.  If the subject is plural, the other references, the adjectives, the verb must be in plural form.  Students prepare themselves, not himself or herself.  

Be aware of incorrect capitalizations--some writers capitalize unnecessarily, others do not capitalize when it is necessary.  If in doubt, look it up in a dictionary or style manual.  

If you need to hyphenate a word, be sure to divide it at a syllable break.  

Use exclamation marks and italics only for emphasis, and then, very sparingly.  

Do not abbreviate the names of states or the United States.  Never end sentences with abbreviations.  

Never use "etc." and "and so forth." These terms are vague.  

Never use a slash ("/") to separate words.  Instead of "Britain clearly dominated in terms of military/economic might," use "Britain clearly dominated in terms of military and economic might." 

Numbers:  

Spell out numbers which are less than three digits.  If you use numbers, use Arabic numbers consistently.  


Centuries:

Spell out centuries, and do not capitalize them.  Hyphenate centuries only when they are adjectives:  twentieth-century technology the twentieth century the mid-nineteenth century 

Black people may be termed "African Americans." Note that this is not hyphenated unless used as an adjective, as in "African-American culture." "Black" may be capitalized, but I prefer that "white" not be (there is debate over these matters).  In all cases, be consistent with capitalization.  "Negro" is also capitalized.  Like "colored," it is considered outdated and sometimes offensive; use these terms only in meaningful historical context and never as generic terms of reference.  "Afro-American" may also be used, though its popularity has declined in recent years.  To call someone "a black" is to objectify that person on the basis of skin color; I prefer "black person," which retains skin color as an adjective rather than a noun.  


"Prejudice" is a noun, not an adjective.  "Prejudiced" is the adjective.  The following sentence is therefore incorrect:  "Southern whites lynched blacks because they were prejudice." 

Decades:  
When referring to decades, there is no need for apostrophes between the date and the "s" which makes the decade plural.  (There is no need, because in this case the apostrophe denotes neither possession nor a contraction.  The 1940's saw massive use of bombers in warfare might just as easily be:  The 1940s saw massive use of bombers in warfare.  


Apostrophes are used in dates under only two conditions:  

Before the date, they denote that you have omitted the first two digits of the date, as in:  Inflation and the legacy of Watergate hovered over the decade of the '70s.

To denote possession:  1997's worst political scandal centered around the Democrats alleged improprieties in campaign fund-raising.

References to decades may be made using Arabic numbers ("the 1940s") or spelled out ("the forties") depending on the context:  

The 1940s saw massive use of bombers in warfare.

During the 'forties, grain prices plummeted.  

Possessives:  
Singular noun:  President Chamberlain's Bowdoin.  
Singular noun ending in "s":  President Sills's Bowdoin.  
Plural noun:  The women's salaries.  
Plural noun ending in "s":  The deans' luncheon.  
Special case of singular noun ending in "s":  Moses' laws; Jesus' parables.  [religious figures only] 
Note that only in the last two cases does the apostrophe appear without a concluding "s."

http://academic.bowdoin.edu/WritingGuides/writing/html/index.shtml

