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Water serves us in many different ways, as a medium for sanitation, for transport, for irrigation, and for producing fish and other products. Water is an essential component of our diets. This study focuses on the simple fact that we must have potable water as part of our bodily intake. There are reasonable substitutes for many other things we consume, but there is no substitute for water.

If no one had any difficulty in obtaining good clean water on reasonable terms, we wouldn’t have much to talk about. But we know that for many people it is difficult to get water, and in many cases it is becoming increasingly difficult over time. Water is a central factor in many conflicts, including many conflicts that erupt into violence. In 1999, the International Committee for the Red Cross published a study on War and Water as the first in its new Forum series (ICRC 1999) Many women and children devote much of their lives to fetching water. Many people get sick and die because they do not have adequate water. According to the World Health Organization, an estimated 5.3 % of all deaths are associated with inadequate water and sanitation (WHO 1999, p. 6).

We should not be lulled into thinking that it is only the poorer countries of the “South” that have water problems. The British medical journal Lancet pointed out in an editorial that:

According to WHO, one in seven of the 870 million people in its European region do not have access to safe water. In several countries there is a dichotomy between provision for urban and that for rural populations. In Italy, for instance, 78% of the population in the north east are connected to a public supply, compared with 27% on the islands. Discontinuity of supply is another difficulty. A survey in 1997 revealed, for example, that supply was interrupted several times a day in Albania; that 37% of the population connected to piped water in Romania received their supply for less than 8 h a day; and that 18% of Italian families (from 8% in the north east to 30% on the islands) experienced "persistent" interruptions in supply (“Slow Drip …”).

Increasing population leads to increasing pressure on available water supplies. Improved technology in waterworks has generally allowed us to keep pace by making better use of already accessible water and by increasing access by drawing water in from broader catchment areas. However, the character of water supply problems is beginning to change. There is a steadily increasing trend toward the privatization of what had been public water supplies, accompanied by increased marketing of water both at the high end (bottles of Perrier) and low end (from tank trucks or limited access rivers, lakes, or spigots). The steady movement toward commodification is indicated by the announcement that Nestlé is planning to market bottled water to developing countries: “Pure Life is being touted as ‘an affordable global water brand aimed specifically at the poor and thirsty in the developing world (Beck 1999).” As the Wall Street Journal pointed out, critics worry that the success of this bottled water (presumably among the better-off poor) “could ease pressure on governments to upgrade water infrastructure”, to the disadvantage of those who cannot afford even inexpensive bottled water.

Thus there is concern not only with the shrinkage of the per capita supply of water but also with the movement of whatever supply is available toward those most able to pay for it. It may be true that “water wars are not inevitable” (Postel 1999), but the absence of water wars will not mean that everyone gets the water they need. 

There are already many good studies on the technical, economic, and political problems of obtaining safe drinking water. My purpose here is specifically to explore the human rights aspects of the issue.

This analysis draws heavily on studies that have been done over the past decade on the human right to food and nutrition. In that work, a strong distinction can be made between the statement that:




Everyone should have adequate food.

and the statement that:




Everyone has the right to adequate food.

The meaning of the first statement, a moral proposition, is obvious, and no one would have any quarrel with it. However, the meaning of the second statement, a legal proposition as well as a moral proposition, is not so obvious. Many would view it with skepticism. What does it mean? What does it imply, in terms of duties of different parties, in terms of required institutional arrangements, in terms of governance? Increasingly clear answers to these questions have been emerging recently as a result of intense work at the United Nations and by independent scholars
.

My purpose here is to consider the following two statements, analogous to the two recited above:

Everyone should have adequate water.

Everyone has the right to adequate water.

The first of these statements is wholly transparent, and needs no analysis or argument. My purpose here is to explore the meaning of the second of these statements. It is easy enough to proclaim that water is a human right, but the proclamation is empty if we do not pursue its implications. What does it mean? Is it in fact true? If water is indeed a human right, what can be done to assure that all human beings do in fact realize that right?

THE GLOBAL HUMAN RIGHTS SYSTEM

Before examining the issue of water in particular, it may be useful to offer a brief overview of the global human rights system.

By definition, human rights refers to those rights that are universal, enjoyed by all persons by virtue of their being human. On this basis, rights recognized only in one country cannot be viewed as human rights. The modern era of human rights began with the signing of the Charter of the United Nations in 1945. In the charter, nations pledged to take action to achieve "universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language or religion." The key event launching the postwar human rights movement, however, was the adoption by the United Nations General Assembly of the Universal Declaration of Human Rights on December 10, 1948 (UDHR).

After that declaration was made, the number of international human rights agreements proliferated rapidly, and many new organizations, governmental and non-governmental, arose to make sure these rights were realized. Human rights became a major factor in global discourse.

The declaration was given binding effect in the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR). The two covenants were adopted by the United Nations General Assembly in 1966, and both received enough ratifications to come into force in 1976.

Since the adoption of the Universal Declaration of Human Rights, human rights advocates have focussed most of their energy on civil and political rights. Now, as the second half century of post-war human rights advocacy begins, economic, social and cultural rights are gaining increasing attention. With the conclusion of the Cold War it has become increasingly clear that economic, social, and cultural issues shape the well-being of much of humankind.

Achievements in regard to the standard of living are necessarily limited by the resources available, but nevertheless, there is the requirement of continuous improvement. This point is elaborated in two important collective efforts to interpret economic, social and cultural rights. The Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights were formulated by a conference of experts held in Limburg, the Netherlands, in 1986. This statement came to be known simply as the Limburg Principles (Limburg). The issues were revisited in 1997, at a conference at Maastricht University in the Netherlands. The result was a new statement, the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, that further clarified the nature and scope of economic, social and cultural rights (Maastricht).

The global human rights system is distinctive in that it deals only with rights that are universal, enjoyed by all simply by virtue of their being human. However, there are many different kinds of rights systems.

A rights system can be understood as a kind of cybernetic self-regulating arrangement designed to assure that rights are realized. In any cybernetic system, a goal is decided upon, and means are established for reaching that goal. In addition, there are specific means for making corrections in case there are deviations from the path toward the goal. This is the self-regulating aspect of the system. Rights systems function in this way. Any government may have policies saying, for example, that there is to be freedom of speech, and social security, and many other good things. They may even be promised in the nation’s constitution. But we know that there are many cases in which governments go "off course" and fail to deliver on their promises. In nations where there is an effective rights system, however, there are specific mechanisms for calling the government to account, that is, for making course corrections. The most fundamental of these mechanisms of accountability is for rights holders themselves to have effective remedies through which they can complain and have the government’s behavior corrected. Where there are no effective remedies, there are no effective rights.

On the basis of this understanding, we can say that any rights system has three distinct parties: those who are the rights holders, those who are the duty bearers, and those who are the agents of accountability. The task of the agents of accountability is to make sure that those who have the duty carry out their obligations to those who have the rights.

· To describe a rights system, we need to know the identities and also the functions of these three parties. We would also want to know the mechanisms or structures through which these functions  are to be carried out. Thus, we would want to know:

· The nature of the rights holders and their rights; 

· The nature of the duty-bearers and their obligations corresponding to the rights of the rights holders; and 

· The nature of the agents of accountability, and the procedures through which they assure that the duty bearers meet their obligations to the rights holders. The accountability mechanisms include, in particular, the remedies available to the rights holders themselves. 

This three-part framework can be used by any national government or other sort of administrative unit concerned with drafting law or policy designed to assure the realization of rights. This framework can also be used for adapting specific programs, such as national welfare programs, nutrition programs, or water supply arrangements, to conform to the human rights approach. The program's policies may be reformulated so that its clients have clear entitlements to its services, and so that the program makes explicit commitments to honor those entitlements. That commitment can be concretized by establishing a complaint procedure through which those who feel they have not obtained their entitlements can get a fair hearing and, if necessary, have the situation corrected.

WATER IN INTERNATIONAL HUMAN RIGHTS LAW

To the legal positivist, something is a human right if it is described as such in international human rights law. Water is mentioned only rarely in that body of law, but it is there. For example, in the Convention on the Rights of the Child, article 24 requires States Parties to the convention:

(c) To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water, taking into consideration the dangers and risks of environmental pollution . . . .

In the Convention on the Elimination of All Forms of Discrimination Against Women, article 14 says that “States Parties shall take into account the particular problems faced by rural women . . . “ and “shall assure to such women the right . . .”:

To enjoy adequate living conditions, particularly in relation to housing, sanitation, electricity and water supply, transport and communications (paragraph 2h).

There is no explicit mention of water in the core human rights documents, the Universal Declaration of Human Rights and the two covenants. In contrast, there are numerous references to food and nutrition in international human rights law. Nevertheless, it should be understood that the human right to food and nutrition does not rest entirely on the explicit references to those words. Rather, it rests on a deeper commitment. International human rights law explicitly states that all human beings have a right to an adequate standard of living. The Universal Declaration of Human Rights says in article 25 that:

Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.

The concept is elaborated, and takes binding form, in the International Covenant on Economic, Social and Cultural Rights. Article 11, paragraph 1 says:

The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent. 

There can be no doubt that the right to an adequate standard of living includes the right to adequate water. 

To the extent that water can be included in the broader category of food, the next paragraphs apply to water as well:

The States Parties to the present Covenant, recognizing the fundamental right of everyone to be free from hunger, shall take, individually and through international co-operation, the measures, including specific programmes, which are needed: 

(a) To improve methods of production, conservation and distribution of food by making full use of technical and scientific knowledge, by disseminating knowledge of the principles of nutrition and by developing or reforming agrarian systems in such a way as to achieve the most efficient development and utilization of natural resources; 

(b) Taking into account the problems of both food-importing and food-exporting countries, to ensure an equitable distribution of world food supplies in relation to need. 

This “adequate livelihood” aspect of human rights law has been neglected over the past fifty years, but attention is now being given to it through explorations of housing rights, health rights, and food and nutrition rights. Much of what has been learned can be applied directly or with some adaptation to the analysis of the human right to water.

WATER RIGHTS ARE DIFFERENT

As an important element of the human diet, the human right to water takes on many of the characteristics of food rights generally. However, water has two features that distinguish it from other foods.

First, there is the fact that water is irreplaceable. Water is different because there is no adequate substitute for it. It is quite possible to live a long and healthy life without eating, say, fish. Even if you had in the past depended on fish for the animal protein in your diet, it is at least technically possibly to find other comparable sources of animal protein. Since it is not essential, one cannot argue that people generally have a right to eat fish. We do not have rights to any specific food commodity. However, since water is an essential element in an adequate diet, there is a human right to water.

The second major distinctive feature of water of concern here is the traditional assumption of free or nearly free access to water. Most foods in most societies are distributed through the marketplace. It is understood and accepted that it takes work and effort to produce food, so people generally have to pay for the food they obtain. With regard to water, however, the prevailing assumption in many societies is that it is not a marketed good, but is and should remain something to which all people have free, or nearly free, access. The increased privatization of previously open access water supplies and the increasing popularity of bottled water are rapidly undermining that assumption. Thus, while we are comfortable with the idea that the human right to food means access at reasonable prices, we may want to claim that the human right to water means a right to free or nearly free water.

Clearly, there is a cost to providing water. Even if the commodity itself is viewed as free there is always a cost for delivering it. Waterworks must be built, sometimes at great expense. Measures must be taken to assure that the water that is delivered, by whatever means, is safe. Since water costs something to provide, and we generally expect it to be provided free or nearly free to the consumer, it follows that there is an expectation that the state, through the government that represents it, will bear much of the cost and will see to making the necessary arrangements. In other words, it is generally assumed that governments have immediate and direct responsibilities for assuring that people under their jurisdictions have access to adequate water. Many of us have come to assume a right to water even if it is not yet articulated as such in our national or local laws.

THE WORK AGENDA

A great deal of attention has already been given to the institutional and legal bases for managing water. There are many analyses of property rights over water, and of state rights to water in the context of international disputes. However, the studies that have been done have not given much attention to human rights. To illustrate, the UN’s Committee on Natural Resources gives a great deal of attention to property rights relating to water, but does not consider the human right to water. Similarly, studies on freshwater resources for the UN’s Commission on Sustainable Development do not consider the human right to water. There has been practically no analysis—indeed, no recognition—of the human right to water, a right held by every individual.
 Certainly, there have not yet been any studies of the human right to water that have benefited from recent developments in the human right to food and nutrition.

Similarly, international agreements relating to water have not taken notice of the human right to water. This has been true throughout history. The pattern was repeated recently in the legally binding protocol on water and health that was opened for signature in June 1999 in Europe. There was no mention of the human right to water or to health (Draft Protocol 1999).

In articulating the human right to water, it will be useful to study national and local law related to water, especially in more developed countries where there is a presumed or implicit right to water. What are the terms under which one’s local Board of Water Supply (or equivalent) supplies its customers? What explicit commitments are made regarding the quality of service that will be provided? What mechanisms of complaint are available to consumers who feel they are not getting proper service?

In some cases there are mechanisms of accountability in place not only from consumers themselves but also from higher levels of government. In the United States, for example, U. S. Environmental Protection Agency regulations established in September 1998 require local water supply agencies to provide annual reports to their customers on the quality of their local drinking water. The annual reports that are provided lists different possible contaminants, their actual levels, and the maximum level allowed. While this is good, as far as it goes, it is not clear what customers might do if the report is somehow unsatisfactory. Having a right to information about the quality of service is not quite the same as having a right to good service.

Human rights work generally is about governance, about figuring what governments are obligated to do and not do. More precisely, it is about articulating standards of governance that can be applied universally, in every context. The task of clarifying the human right to water, then, is the task of formulating clear principles regarding the obligations of states everywhere for the assurance of adequate water supplies to all. Much can be learned from the work already underway to clarify the human right to food and nutrition. The most definitive works currently available are the General Comment on the right to food issued by the UN’s Committee on Economic, Social and Cultural Rights in May 1999 (General Comment 12), and Asbjørn Eide’s updated study on the right to food, prepared for the UN (Eide, Asbjørn 1999).

Because of water’s uniqueness, there are certain distinct features to the human right to water. For this reason, it would be useful to begin drafting a new international human rights agreement specifically on the human right to water. Even before such a document was widely ratified, well-developed principles would help to guide national governments in their efforts to assure that the human right to water is fully realized by all their people.
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