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Much of the discussion on humanitarian assistance centers on the question of how assistance should be provided. Here, instead of asking what do you do when you get there, we pose the prior question: how do you decide where to go? What should be the bases for targeting humanitarian assistance? In particular, should anyone be viewed as being entitled to assistance?

At an international colloquium on rights to humanitarian assistance held at UNESCO in Paris on January 25-27 1995, Dietrich Schindler, drawing from his earlier work (Schindler 1993), formulated seven rules that summarize current international law relating to rights and duties to humanitarian assistance. These are:

1. States have a duty to provide humanitarian assistance to victims in their territory or under their control.

2. States, international governmental organizations and nongovernmental organizations have a right to offer humanitarian assistance to other States.

3. States, international governmental organizations and nongovernmental organizations have a right to provide humanitarian assistance to victims in other States with the consent of these States–in case of disintegration of governmental authority and of civil war–with the consent of the relevant local authorities.

4. States have no duty to provide humanitarian assistance to victims in other States but they have a duty to facilitate humanitarian assistance lent by other States, international governmental organizations or nongovernmental organizations. If measures of coercion are taken against a particular State, supplies for essential humanitarian needs have to be exempted from them.

5. The Security Council, by virtue of Chapter VII of the United Nations Charter, may determine that the magnitude of a human tragedy constitutes a threat to international peace and security and authorize States or UN forces to take all measures necessary to bring humanitarian assistance to the victims.

6. States have a duty to admit humanitarian assistance furnished by other States, international governmental organizations or nongovernmental organizations in accordance with international law. They may not arbitrarily refuse their consent.

7. Individuals have a right against the State under whose control they are to receive humanitarian assistance insofar as this State has a duty to provide humanitarian assistance or to permit its distribution according to rules 3, 4, and 6.

Thus, states have a right but not a duty to provide international humanitarian assistance. 

My purpose here is to argue that 

· Under some circumstances, people in extreme need should be recognized as having a right to international humanitarian assistance,

and as a consequence,

· States should be recognized as having a duty to provide such assistance. 

More broadly, this analysis suggests a framework for guiding international humanitarian assistance based on international human rights law and principles, and international humanitarian law and principles. We begin with an examination of foundational moral principles.

MORAL RESPONSIBILITIES

In some ways, all of us are vulnerable. We face threats to our selves, our families, our freedoms, our resources. We aspire to take care of ourselves, but at times we need support from others. Thus we live as social beings who provide support to and draw support from the people around us.

To illustrate, small children need to have others take care of them. Who should be responsible for children? The first line of responsibility is with the parents, of course, but others have a role as well. In asking who is responsible, the question is not whose fault is it that children suffer (who caused the problems?) but who should take action to remedy the problems? Many different social agencies may have some role in looking after children. What should be the interrelationships among them? What should be the roles of churches, nongovernmental organizations, businesses, and local and national governments?

Most children have two vigorous advocates from the moment they are born, and even before they are born. Their parents devote enormous resources to serving their interests. These are not sacrifices. The best parents do not support their children out of a sense of obligation or as investments. Rather, they support their children as extensions of themselves, as part of their wholeness. 

In many cases, however, that bond is broken or is never created. Many infants are abandoned as soon as they are born. Bands of children live in the streets. Frequently children end up alone as a result of poverty, disease, warfare or other sorts of  crises. Many children are physically or mentally handicapped, and cannot be cared for adequately by their parents. Some parents become so disabled by drugs or alcohol or disease that they cannot care for their children.

In many cases the failures are not the parents’ own fault, but a result of the fact that others have failed to meet their responsibility toward the parents. For example, there are cases in which parents are willing to work hard, and do whatever needs to be done to care for their children, but cannot find the kind of employment opportunities they need to raise their children adequately.

In some cases others look after children who cannot be cared for by their biological parents. In many cultures children belong not only to their biological parents but also to the community as a whole. In many places, especially in "developed" nations, that option is no longer available because of the collapse of the idea and the practice of community. In such cases the remaining hope of the abandoned child is the government, the modern substitute for community. People look to government to provide human services that the local community no longer provides.

As children mature, the first priority is to help them become responsible for themselves. So long as they are not mature, however, children ought to get their nurturance from their parents. Failing that, they ought to get it from their relatives. Failing that, they ought to get it from their local communities. Failing that, they ought to get it from the local governments. Failing that, it should come from their national governments. Failing that, they ought to get it from the international community. The responsibility hierarchy looks something like this: 

child

family

community

local government

state government

national government

international nongovernmental organizations

international governmental organizations

This can be pictured as a set of nested circles, with the child in the center of the nest, surrounded, supported, and nurtured by family, community, government, and ultimately, international organizations. Of course there are sometimes exceptions. For example, there are many cases in which central governments provide services to the needy directly, bypassing local government. Often this is based on an agreed division of labor, and an understanding that services are likely to be distributed more equitably if they are funded out of the central treasury. Similarly, some programs, such as immunization, cannot be completely managed locally. Nevertheless, the general pattern is that we expect problems to be handled locally, and reach out to more distant agents only after local remedies are exhausted. It is generally accepted that one’s responsibilities are greatest where the “social distance” is least (e.g., one’s own children, one’s neighbors) and diminishes with increasing social distance. 

Social distance diminishes responsibilities, but at the same time, the level of responsibility is higher where needs are greater. In general, my responsibility for people in, say, far away Oklahoma, is less than my responsibility for the people around me in Hawai’i. But if the people in Hawaii are generally doing well, and the people in Oklahoma are drowning in a flood, I have a responsibility to reach out and help them. The intensity of the need matters.

This rings of responsibility concept is straightforward. The idea that needs to be added is that in cases of failure, agents more distant from the child should not simply substitute for those closer to the child. Instead, those who are more distant should try to work with and strengthen those who are closer, in order to help them become more capable of fulfilling their responsibilities toward children. Agencies in the outer rings should help to overcome, not punish, failures in the inner rings. They should try to respond to failures in empowering, positive ways. To the extent possible, local communities should not take children away from inadequate parents but rather should help them in their parenting role. State governments should not replace local governments, but instead should support local governments in their work with children. The international community should help national governments in their work with children.

Government’s responsibilities with regard to ordinary children in ordinary circumstances should be limited. The family should provide daily care and feeding. However, for children in extreme situations who are abused or who suffer from extremely poor health or serious malnutrition, governments have a role to play. If there has been a failure in the inner rings of responsibility and no one else takes care of the problem, government must step in.

Empowerment--or development--means increasing one's capacity analyze and act on one's own problems. Thus, empowerment is about gaining increasing autonomy, and decreasing one's dependence on others. The concept applies to societies as well as to individuals.

There are similar rings of responsibility for others who cannot care for themselves, such as victims of disasters, the physically disabled, and mentally ill. These responsibilities need to be clarified so that the care of those who are unable to care for themselves is not left to chance. Thus this framework may be used in relation to all individuals who need protection and support, and not only children.

international humanitarian assistance

Before getting into discussion of the policy issues surrounding international humanitarian assistance (IHA), it will be useful to have a baseline description of it.

People around the world suffer as a result of armed conflict, genocide, exploitation, disease, and disasters of different kinds. In many cases the international community provides humanitarian assistance in the form of food, health care, and shelter to alleviate their suffering. The assistance is provided not to achieve the radical social change that may be needed to prevent suffering, but rather it is about the need to relieve suffering immediately. In contrast to development assistance, humanitarian assistance focuses on symptomatic relief, not on the roots of the problems. These two are not sharply different, but rather there is a continuum between them. Typically, in early stages of crises the focus is on urgent humanitarian assistance, but then, as things stabilize, there is a shift toward more developmental forms of assistance.

At the global level the lead agency for IHA is the United Nations Office for the Coordination of Humanitarian Affairs, formerly the Department of Humanitarian Affairs. Other global organizations such as the United Nations High Commissioner for Refugees, the United Nations Children’s Fund, the World Food Program, and the Food and Agriculture Organization of the United Nations play major roles. The International Committee of the Red Cross (ICRC) plays a major role in armed conflict situations. Many international nongovernmental organizations, such as CARE and Médecins sans Frontières, are actively involved in international humanitarian assistance. There are several countries that are major donors of humanitarian assistance, donating both directly and through international governmental and civil society organizations. In the United States, the lead agency is the Bureau for Humanitarian Response (BHR), and under it, the Office of Foreign Disaster Assistance (OFDA), in the United States Agency for International Development (USAID).

There are many different kinds of assistance. The focus here is specifically on humanitarian assistance, defined here as assistance whose primary motivation is to provide relief for people in situations of extreme need. Extreme need is understood to refer to life-threatening conditons. Conditions may be life-threatening in an immediate sense, as occurs when a ship sinks, or that threat may be detectable only in a statistical sense, as when a particular group suffers from elevated mortality rates. Assistance can be provided by individuals, local and national governments, and international governmental and civil society organizations. International humanitarian assistance may be private or public; that is, it may be supplied either by private agencies (civil society organizations), or by governmental (public) agencies. Governmental agencies often work with and through civil society organizations, sometimes on a contract basis.

Worldwide, donor governments provide humanitarian assistance directly (bilaterally) or through UN and other international agencies (multilaterally). To take one sample year, in 1993 donor nations that contributed to humanitarian assistance in three or more receiving countries were Australia, Austria, Belgium, Canada, China, Denmark, the European Union, France, Germany, Indonesia, Iran, Italy, Japan, Netherlands, Norway, Pakistan, Russia, Saudi Arabia, Spain, Sweden, Thailand, Turkey, United Kingdom, United States, and the Vatican. Direct aid totaled more than $3 billion in 1992 and 1993. The largest direct donors were the United States, the European Union, Germany, Italy, and the United Kingdom. Some countries spread their resources around, while others concentrate on particular receiving countries. Saudi Arabia, for example, has contributed more than $200 million to Afghan refugees since 1980.

The major contributors of IHA are members of the Development Assistance Committee (DAC) of the Organisation for Economic Co-operation and Development (OECD). For the DAC group, in 1994: 

Bilateral expenditure on emergency and disaster relief (excluding food) rose to an all-time high of $3.5 billion. If DAC Members’ emergency food aid and their contributions to multilateral institutions for emergency purposes are included, the total would be about $6 billion, or roughly ten percent of their total ODA [Official Development Assistance] expenditures.

Within this total, DAC Members’ expenditure on developing country refugees rose to $2.5 billion in 1994 (Michel 1996, p. 95).

For DAC members, in 1993 emergency aid (other than food aid) was about 6.1 percent of their total Official Development Assistance. Food aid accounted for another 2.8 percent (Michel 1996, p. A46).

International humanitarian assistance operates under different legal regimes in different kinds of situations. International law generally applies to all international relations. A subset, international human rights law, applies where there is concern that human rights may be violated, whether in conflict or non-conflict situations. International humanitarian law, applies in armed conflicts or closely related situations such as occupations or refugee camps.

Different agencies have responsibilities in different kinds of situations. The ICRC has a leading role in the implementation of international humanitarian law. However, the ICRC’s scope of action is somewhat broader than the scope of international humanitarian law. Under its statutes, the ICRC may also work in situations of internal tensions and disturbances. Thus, ICRC’s mandate covers an area somewhat larger than that of international humanitarian law, but it is smaller than that of general international human rights law.

There is a great deal of international humanitarian assistance that is undertaken under the regime of international humanitarian law and under the agency of the ICRC, but these do not exhaust the domain of international humanitarian assistance. Such assistance is often provided outside of armed conflict situations, and thus outside the domains of international humanitarian law and of the ICRC (Macalister-Smith 1985).

There is at times a tendency to equate international humanitarian assistance with action taken under international humanitarian law, or action taken by the international Red Cross system. Similarly, there is a tendency to assume that international humanitarian assistance takes place only in situations of armed conflict. This results not only in confusion of terminology but also in real neglect of some types of situations in which humanitarian assistance is needed. The international community needs to work out its policies not only with respect to difficult conflict situations but also with regard to non-conflict situations.

International humanitarian assistance may potentially be appropriate in any situation in which there are large numbers of excess deaths. Other kinds of perils, such as threats of property loss, may be considered as well, but the first concern of international humanitarian assistance is saving lives. The situations may include those involving international armed conflict, armed conflict within nations, massacre, genocide, repression, flood, famine, chronic hunger, epidemics, refugees, internally displaced persons, and the like. None of these should be excluded a priori.

humanitarian intervention

Some of the most difficult policy issues relating to international humanitarian assistance are raised in the debate over humanitarian intervention. Under what conditions should the international community provide assistance to the people of a country if the government leaders do not consent?

The idea of inviolable national sovereignty served the international system well up to the twentieth century. Now, however, as we see massive violations of human rights, many feel that the international community should act to protect those whose rights are violated, at least when there are massive violations. One response has been the emergence of the doctrine of humanitarian intervention. Under this doctrine, the traditional principle of the immunity of states from outside interference remains in place, but with the qualification that under some extreme circumstances and with appropriate legal processes, the international community may forcibly intervene to protect human rights.

In international law, intervention generally refers to forcible intrusion, usually with military force, into the affairs of nations by outsiders (Haass 1994; Lyons 1994). Despite the extensive debate, the doctrine of humanitarian intervention remains ill-formed (Kent 1996). There is little agreement among observers with regard to the conditions and procedures under which it may be used. 

Humanitarian intervention can be understood as humanitarian assistance provided to people within a nation by outsiders without the consent of the national government. While this seems simple enough, nuances can be troubling. Some writers equate humanitarian intervention with any sort of humanitarian assistance in armed conflict, but it seems more useful to take intervention to mean the delivery of assistance without consent. Some use the term humanitarian intervention to refer to use of coercive military action to free civilians from situations in which there are serious violations of human rights. Stanley Hoffman, for example, defines humanitarian intervention as “the use of force to put an end to particularly atrocious acts like genocide, large-scale massacres, deliberate famines, the enslavement of whole populations.” He adds, “humanitarian intervention goes, so to speak, above the principle of sovereignty. It recognizes that there exist basic human rights, such as the right to life, which transcend the limits of the state (Hoffman 1981, pp. 63-64).”

Many who justify interventions on the grounds that they are designed to stop human rights violations apparently feel there is an important difference between providing relief to flood victims and providing relief to victims of genocide campaigns. However, it is argued below that humanitarian assistance generally, or intervention in particular, is justified by the plight of the needy, and not by the causes of their plight. If people are hungry, it does not much matter whether that is a result of a tyrannical leader’s bad decisions or the result of an extended drought.

Where the debate on humanitarian intervention has considered the possibilities of intervention in response to human rights violations, the focus has been on gross violations of human rights such as genocide or widespread torture. However, “beneficiaries of humanitarian action are rights holders, no less when life is at risk from lack of food, shelter, or medical care than when they are tortured or denied their right to vote (Kenny 2000, p. 6).” Little consideration has been given to the possibility of forcible intervention because of violation of economic rights such as the right to an adequate standard of living. This has been the case despite the fact that there is far more human suffering that results from violations of economic rights than results from violations such as genocide and torture (Kent 1995, pp. 32-34).

RIGHTS TO ASSISTANCE

A right to assistance means that people meeting criteria specified in the law are entitled to receive particular services specified in the law. For example, in some countries women with children whose incomes falls below a particular level are entitled to monthly stipends calculated according to an established formula. Or children in a particular age bracket and meeting certain residency requirements may be entitled to free immunizations. Entitlements of this form are the basis for human services (welfare) programs in many countries.

If there is a right of those in need to receive assistance under specified conditions, then there must also be an obligation for others to provide assistance. These obligations are specific requirements for action. These rights should be described in the law or in other authoritative policy statements, and the corresponding obligations of the duty-bearers, and the specific agencies responsible for their implementation, ought to be described as well. The means for holding the duty-bearers accountable also should be described.

Whether within nations or internationally, the challenge is to determine the nature of the entitlement: Who should be entitled to what sort of assistance from whom through what agencies under what conditions at whose expense? One should also ask: How should the necessary resources be raised, and how should their allocation be managed? Different sorts of answers would be appropriate for different kinds of situations or needs: poverty, armed conflict, refugees, famine, chronic malnutrition, floods, droughts, terrorism, and so on. However, some general principles would apply across broad categories of cases.

Most of us would agree that there are some extreme situations in which needy people should have a clear right to receive help.  In any decent social order, if a child falls down a well, there should be a requirement that the child will be rescued. But the idea of the right to assistance has a very checkered history. Mary Glendon points out that the law in the United States is characterized by "the missing language of responsibility (Glendon 1991, pp. 76-108)." In 1964 Kitty Genovese was murdered in New York City while 38 people watched without helping or calling for help. They were not under any legal obligation to help. Under the no-duty-to-rescue principle that prevails in the United States, bystanders are not required to come to the assistance of strangers in peril if they did not cause that peril.

This principle of no-duty-to-rescue is peculiarly American. In contrast, "most European countries do impose a legal duty on individuals to come to the aid of an imperiled person where that can be done without risk of harm to the rescuer. And the constitutions of many other liberal democracies do obligate government to protect the health and safety of citizens (Glendon 1991, p. 77)."

There is a well-established international duty to come to the assistance of the needy in the case of ships in distress on the high seas. Captains failing to meet this obligation have been prosecuted. However, there is no general duty of nations to respond to distress in other nations. The international community provides humanitarian assistance in many different circumstances, but it is not required to do so. Currently, "international law imposes no obligation on States to respond to requests for assistance or to make offers of contributions for relief operations in other countries (Macalister-Smith 1985, p. 56)." And "there is still no international convention setting out obligations of States concerning the donation or acceptance of humanitarian assistance or regulating the coordination of relief in peacetime (Macalister-Smith 1985, pp. 109-110)."

The major international human rights instruments are concerned primarily with the responsibilities of States Parties to their own people, not to people elsewhere.  These instruments do call for international cooperation in their implementation. For example, the International Covenant on Economic, Social, and Cultural Rights requires States Parties “individually and through international cooperation to take the measures needed” to implement the agreement. In practice, however, there is no clear hard duty to provide humanitarian assistance internationally.  There is no history of case law with respect to international humanitarian assistance. International obligations to provide humanitarian assistance need to be clarified.

An important aspect of human rights work is the idea that rights holders should not be viewed as passive recipients of benefits provided as a form of charity. Rather, those whose rights are being realized should be active participants in that process. They become engaged in that process partly by virtue of the fact that they have an entitlement to the services they get, and they can complain if they don’t get what they are supposed to get. Those who receive humanitarian assistance should be actively engaged in this way. They should understand that they are entitled to some level of assistance, just as many people expect that there will be an ambulance or fire engine available if and when they should need it. You are not supposed to get fire protection service only if and when the fire-fighters feel like it. You are entitled to a specific level of service.

Agencies responsible for providing international humanitarian assistance should make explicit commitments of service, and when there is a failure to deliver, the clients (or their representatives) should have available a mechanism for lodging complaints and obtaining redress. Some analysts believe that such a right to international humanitarian assistance already exists in armed conflict situations, under international humanitarian law, but the law is now so vague that it cannot be regarded as a substantive right (Beigbeder 1991; Corten 1992; Guiding Principles 1993; Macalister-Smith 1985; Sandoz 1992). 

While national governments are the primary duty-bearers with regard to human rights, it should be recognized that the international community has specific obligations as well. This derives directly from its moral responsibilities and its role in the rings of responsibility. The international community is the outer ring, the last resort in looking after people's well-being. The very outermost ring is comprised of the international governmental organizations (IGOs). The international bodies' task is not to deliver services to the needy directly but, to the extent possible, to empower agencies in the inner rings. People who are needy are people of particular nations, but they are also people of the world, and they have rights claims not only in relation to their nations but also in relation to the world as a whole. The pace of the “progressive realization” of human rights surely is constrained by the resource limitations of national governments, but the international community must play a role as well. Rights and obligations do not end at national borders.

NON-DISCRIMINATION

One important implication of the human rights approach is that assistance must be provided in a way that is not discriminatory. There may be selectivity regarding what categories of needy people are served. However, there may not be any exclusion of particular groups of people because of their membership categories such as ethnicity, social class, etc.

This principle of non-discrimination applies to public agencies that operate on public funds, not to private agencies that work with private funds. Public agency that operate on the basis of taxes or other public revenues should not be free to choose which categories of people they will serve. However, private agencies may be allowed to focus their efforts on particular groups.

Thus, national public welfare programs must treat everyone in the nation’s jurisdiction equally. Similarly, public global assistance agencies such as, say, the United Nations High Commissioner for Refugees, must treat all persons with equal needs equally. All persons are potential beneficiaries of assistance from public global agencies if they should become needy. If the UNHCR spent more than ten times as much per capita to feed refugees in Europe, as has been alleged (Miller 1999), that would be a violation of human rights principles.

The requirement of non-discrimination has strong implications. A government could say, for example, that children of ages six to eight are entitled to a certain service, perhaps a free lunch. The government should not say that the service is for school children of that age bracket because that would discriminate against children who are not in school. All children of that age bracket should be entitled to the service, and it should be offered at places and in a manner that makes it accessible to all who are entitled to it.

At the April 2000 meeting of the United Nations Administrative Committee on Coordination/Sub-Committee on Nutrition, there was a discussion about its Refugee Nutrition Information Service’s plans to enlarge its scope to include information on situations caused by natural disasters. It was suggested that one reason for this might be that there are differences in the nutritional situation of populations displaced for political reasons from that of populations displaced by natural disasters. There may well be some empirically observable differences at the population level. However, it should be understood that, from a human rights perspective, people in these populations having comparable needs should receive comparable services. There is no reason in principle for favoring members of one group over members of another group. Entitlements should be based on the type and level of the individual’s need, and not on the reasons why the individuals became needy. Thus, a program that is designed to provide services to refugees should provide the same services to refugees regardless of whether their plight resulted from an armed conflict or a natural disaster.

Of course, some adaptations may have to be made for operational reasons. For example, the international community cannot be expected to provide services to isolated individuals in need. Quite reasonably, the Refugee Nutrition Information Service plans to focus on displaced populations of more than 100,000. 

Similarly, those involved in conflict situations may be much more difficult to reach. However, it is curious that the international community apparently expends greater effort to assist victims of conflict than to assist victims of natural disaster, despite the fact that natural disaster victims generally are easier to reach. Why should there be a bias in favor of victims of conflict?

Even less attention is given to victims of chronic problems. This is explained in part by the fact that news media give less attention to chronic problems than to dramatic disasters. Nevertheless, from a human rights perspective there is no apparent justification for providing more services to a recently malnourished child than to a chronically malnourished child.

International law distinguishes between internally displaced persons (people displaced within their home countries) and refugees, those who have fled their home countries. In the past, the United Nations High Commissioner for Refugees has focussed most of its services on refugees, but it is now beginning to include internally displaced persons more systematically within its scope of coverage. There is no apparent reason why an individual who has been forced to flee from his or her home should be entitled to certain services from the international community on one side of the border but become entitled to different services upon crossing the border.

As quoted earlier, Stanley Hoffman acknowledged that humanitarian intervention might be warranted in cases of deliberate famine. Why should it be limited to cases of deliberate famine? If the need is there, the prior history and the motivations of those who might have caused the problem should be irrelevant.

The principle of non-discrimination should guide the targeting of international humanitarian assistance. Some IHA agencies focus on "complex humanitarian emergencies," defined as internal conflicts with large-scale displacements of people, mass famine, and fragile or failing economic, political and social institutions". These pockets of instability get special attention, partly because they can lead to serious regional security concerns. There is a problem, however, if it is suggested that complex humanitarian emergencies are the entire domain of IHA. This sort of misunderstanding can lead to the neglect of other important kinds of situations, especially the pockets of quiet suffering that continue on a chronic basis in several parts of the world. In some places the disasters seem to have no beginning and no end.

The possibilities of gains through reallocation of resources are suggested by the grand totals. As the International Federation of the Red Cross counts things, "worldwide disasters, excluding war, kill over 150,000 people a year (International Federation 1996, p. 124)". More than $3.5 billion a year is spent currently on IHA. At the same time we know that around twelve million children die each year before their fifth birthdays, about half of them from a combination of malnutrition and disease. Yet the budget of the United Nation’s Children’s Fund (UNICEF) runs at only about one billion dollars a year. It is difficult to see how one could say that the pattern of chronic, massive child mortality is not a disaster. 

One can consider possibilities for beneficial reallocation of resources not only within the IHA sector but also between IHA and other sectors, such as security. To illustrate, the United States alone has been estimated to spend about $10 billion a year to combat terrorism. Deaths resulting from terrorism run at fewer than a thousand a year worldwide. The reallocation of some of these resources could result in a very substantial net increase in the saving of lives. The fact that such reallocations are not considered demonstrates that the decision-makers have other priorities.

Most of the guidelines available with regard to IHA now focus on the management of ongoing IHA situations after they are launched. They say little about the selection of situations. Taking the core purpose of IHA to be saving lives would help in formulating targeting guidelines. Those who call in IHA would have to present the case that lives were at risk, and that assistance could substantially reduce that risk. With experience, guidelines could be formulated to help providers of IHA to more systematically assess and decide which situations to select. If IHA allocations are made transparently, on the basis of clearly stated principles, there will be less opportunity for the intrusion of narrow political considerations.

The principle of non-discrimination does not mean that everyone must be treated identically. It means that there should be some justification for those differences, especially when the treatment of some individuals is markedly and systematically inferior to the treatment of others.

rights to assist vs. rights to assistance

Humanitarian assistance is based on an actual or presumed right of the provider to deliver assistance to the needy. Where it is regarded as a legitimate right, there is a counterpart duty of the receiving government to accept, or at least not interfere, with the delivery of assistance. The needy have a right to assistance in such situations only in the limited sense that no one may interfere with its delivery. This is quite different from a full right to assistance in the sense of an entitlement.

The following figure may help in sorting out the concepts.

	
	
RIGHTS
	
OBLIGATIONS

	PROVIDERS


	(A) right to provide
	(B) obligation to provide

	RECEIVERS


	(C) right to receive
	(D) obligation to receive


Figure 1. Rights and Obligations of Providers and Receivers

Humanitarian assistance is about the right of providers to deliver assistance, cell A in the figure. Where that right to assist is claimed, it is implied that governments of receiving countries have an obligation to accept assistance, cell D. This relationship is in the A-D diagonal of the matrix. However, little attention has been given to the idea that under some conditions receivers might have a right to receive assistance, an entitlement (cell C), and thus providers are obligated to give assistance (cell B). This relationship is in the B-C diagonal.

Some might argue that if a party has certain rights, that same party, as a consequence, also has certain obligations. That is, rights somehow must be “earned”. For example, some may feel that countries are entitled to international humanitarian assistance only if they are moving toward increasing democratization, or to fuller use of the market system. This sort of conditionality would be represented in the rows of the matrix. 

In the bottom row, the view might be that if a party has a right to receive assistance under some conditions, perhaps that party also should accept an obligation to accept assistance (or perhaps some other duties) under some conditions. For example, if a government is willing to accept international assistance for certain groups in its population, it should be equally receptive to assistance for other groups.

In the top row, the thought would be that if a party has a right to provide assistance under some conditions, perhaps that party also ought to have the obligation to provide assistance under some conditions.

Discussions of humanitarian intervention have emphasized the right of the international community to provide assistance, but little attention has been given to the rights of those who need assistance. The issue came to a head at the International Conference on Nutrition held in Rome in December 1992. While people of developing countries would be the primary beneficiaries of nutrition assistance, their governments resisted because of their concern with protecting their sovereignty. They feared that humanitarian intervention might be used against them for political purposes. Governments of developing countries do not want developed countries, which might have ulterior political motives, intervening without their consent under the pretense of providing assistance.

Why should low developing countries accept the idea that richer countries can intervene when they see fit, but not be under any obligation to assist when it is not politically convenient for them? There should be more symmetry in the doctrine. If the international community is to have the right to intervene to provide assistance in some circumstances, there also should be some circumstances in which the international community has an obligation to provide assistance.
Rights of the needy to receive international assistance, as distinguished from rights of outsiders to provide assistance, are rarely discussed in analyses of international law.
 Where the rights of the needy are considered it seems it is mainly to clarify the conditions under which intervention may be undertaken. This is the orientation of the ICRC’s Guiding Principles (Guiding Principles 1993). In practice, there is no hard duty to provide international assistance based on explicit rights of the needy to receive assistance. There should be not only a right but also an obligation to provide international humanitarian assistance under some circumstances. In 1988 the French proposed a General Assembly resolution for disaster relief based on explicit recognition of the rights of the needy to receive assistance. That aspect disappeared by the time Resolution 43/131 of December 8, 1988 was finalized (Biegbeder 1991, pp. 354, 380-383).

International humanitarian law clearly asserts that hunger is not to be used as an instrument of warfare (Macalister-Smith 1991; Tomaševski 1995). As we know from Biafra, Bosnia, Cambodia, Ethiopia, Somalia, Sudan and many other places, nutrition rights have not been honored in conflict situations. In his opening address at the International Conference on Nutrition of 1992, Pope John Paul II articulated the obligation that should be acknowledged:

Wars between nations and civil conflicts should not be allowed to condemn defenceless civilians to die of hunger for selfish or partisan reasons. In such instances, we must in any case ensure that food and health aid get through, by removing all obstacles, including those arising from arbitrary recourse to the principle of non-interference in a country's internal affairs. The conscience of humanity, now backed by the provisions of international humanitarian law, demands compulsory humanitarian intervention when the survival of entire ethnic groups and populations is seriously compromised: this is a duty for nations and for the international community . . . 

This is a radical stand, going well beyond the idea that outsiders should have a right to assist (right to intervene). The idea of compulsory or obligatory humanitarian intervention is based on the concept that under some conditions people have a right to assistance. 

The obligation to assist would have to be mitigated in the face of extreme danger, as in armed conflict situations. However, in armed conflict situations, consent is often given by the combatants, together with assurances of safe passage, to the ICRC, UNICEF, and other humanitarian agencies (Vittachi 1993). Indeed, ICRC specializes in obtaining such consent. It may be that the key problem in providing international humanitarian assistance is not so much the presence of conflict as the absence of consent.

There should be an obligation on the part of the international community to provide some kinds of assistance at least when such assistance is welcomed by the receiving nation. The international community could recognize an obligation to offer assistance even in conflict situations. There would then be an obligation to deliver that assistance if the conflicting parties consented and safe passage was assured. As the United Nations High Commissioner for Refugees put it, the offer should be made partly because “it is more difficult for states actively to refuse humanitarian assistance for their people than to neglect, passively, to request it (UNHCR 1993, p. 74).” Moreover, this approach to the right to international assistance would show respect for the traditional concept of sovereignty.

PROVIDERS' MOTIVATION

In the global IHA system, accountability will not come from above. There will be no systematic accountability unless the providers of assistance themselves agree to it. Why should they agree? Accepting that the needy have specific rights, and thus the providers have specific obligations, would reduce the providers’ freedom of action. Why should IHA providers agree to a rights-based system? How can the granting of entitlements to the needy be viewed as advantageous to the providers of assistance?

The question of why donors would want to recognize that the needy have a right to assistance in some circumstances may be viewed as a special case of the broader question of why anyone, or any government, would want to recognize that others have human rights. The answer is based not on conceptions of narrow self interest but on some form of enlightened self interest. We all benefit from social order rather than anarchy. We recognize that in some circumstances we get better results when we limit our freedom. Anyone who joins an organization or signs a contract gives up some freedom in exchange for other kinds of benefits. The argument here is that an entitlements-based IHA system can achieve effectiveness, efficiency, and justice beyond what can be obtained with guidelines that do not include entitlements.

However, for a single donor nation, there would be no reason to agree that the needy in other countries have authoritative claims on its resources. The prospect has been considered and rejected by USAID:

Some favor an entitlement approach premised on a fundamental U.S. obligation to provide basic human needs to the vulnerable peoples of the world. Universal rights to health and education have become a byword in these circles, the implication being that the U.S., as the world’s wealthiest nation, should be the provider of last resort. . . . Americans like to see progress around the world, but our commitment to doing anything about it falls far short of any consensus on global entitlements to automatic U.S. aid (USAID 1989).

But consider this argument with the term "international community" substituted for "U.S." While it might not make sense for the U.S. alone to shoulder the burden, a system of entitlements would make sense for the global IHA system taken as a whole, at least for some kinds of extreme circumstances.

The world should look after its most vulnerable just as national governments are expected to look after the most vulnerable within their particular jurisdictions. If we see looking after the weakest among us as a common, shared global responsibility, and not just a U.S. responsibility, the proposal of entitlements becomes much more palatable. On this basis, the international community could accept the obligation to assure the well-being of all people, at least up to some minimal level. 

The global system of international humanitarian assistance is slowly being institutionalized. However, there is still to some degree a need to negotiate procedures and policies anew with every incident. With current procedures, new resources must be solicited with each incident, and the levels of generosity are often tinged with political considerations. The rules of engagement are being standardized, but slowly (Sphere 2000). Recognizing the needs, the IHA donor countries as a group could adopt a collective, self-imposed obligation to provide assistance to the most needy under specific extreme conditions. The could do his by committing themselves to creating a global system of humanitarian assistance that would provide services under specific guidelines. 

The global IHA system is evolving slowly because some donor countries want to maintain their own control, and do not want to be subjected to a centralized authoritative command structure. This difficult political problem might be resolved partly by working out a clear division of areas of responsibility and authority for different aspects of IHA. There already exists some informal partitioning of responsibility, with some assistance providers concentrating on disasters in certain geographic areas or in countries with particular cultural affinities.

There is a need for clarity regarding the IHA obligations not only of individual nations but also of the global community taken as a whole. The providers of global IHA should collectively agree that there are some kinds of situations to which they must respond collectively, through joint action. They can do this by creating a standing institutional arrangement to provide rapid and effective responses. If it is to maintain its effectiveness, that institutional arrangement should be held accountable, based on the idea that people in certain kinds of disaster situations are entitled to specific services. If the required service is not provided, there should be some forum in which the victims or their representatives could voice their complaints.

The motivation for creating a village police force or fire brigade based on tax revenues is based on recognition that forcing people to pay taxes for such services benefits everyone in the long run. Structurally, this is a variation of Garrett Hardin’s "tragedy of the commons" (Hardin 1965). His insight was that in some situations we benefit from arrangements of mutual coercion, mutually agreed upon. That is the best institutional mechanism we have for balancing the fundamental political tension between the desire for freedom and the desire for order. The concept of mutual coercion, mutually agreed upon encapsulates the core principle of democratic governance. It makes sense at the village level, and it should be applied at the global level as well.

IMPLEMENTATION

IHA policies are most fully developed in relation to armed conflict situations. International humanitarian law provides the framework, and the ICRC serves as the recognized lead agency for humanitarian assistance in such situations. The ICRC should continue to press for fuller articulation of victims’ rights to assistance and the international community’s obligations to provide assistance in armed conflict situations.

There is still a great deal to be done to improve IHA in conflict situations. Curiously, however, there is even more to be done in regard to non-conflict situations. Although such situations are inherently easier to address, there is a need for much more attention to IHA in non-conflict (or post-conflict) situations. For example, while often there is extensive and generous assistance in cases of natural disaster, there is little clarity about the principles underlying IHA decisionmaking in such cases. Similarly, much more attention needs to be given to appropriate policies, principles, and guidelines for providing assistance to refugees, since refugees, by definition, are no longer under the care of their home states. I have offered suggestions elsewhere in connection with assistance to refugees (Kent 2000).

Like any ambulance or fire service, resources of the global system for international humanitarian assistance would be deployed widely, standing by for calls. The donors would sit on the board of directors of its central management agency, participating in the shaping of policy. The rules under which IHA operations would be undertaken would, in effect, articulate the rights of needy people to receive assistance under particular circumstances. To keep the agency on track, there would have to be some mechanism through which the needy or their representatives could complain and call for corrective action. The creation of such a globally managed rescue squad, operating under explicit, agreed rules of engagement, would mark an important step forward in the governance of the global order.

PRINCIPLES regarding the right to assistance

Some of the main points of this essay are summarized and extended here in the form a tentative list of principles, centered on the nature of obligations to provide assistance to the extremely needy. As stated earlier, extreme need is understood to refer to life-threatening conditions, whether those threats are immediate or long-term. Principles such as the following should be considered:

· Everyone who is extremely needy has a right to assistance.

· In principle, everyone is morally obligated to provide some measure of assistance to those who are in extreme need. 

· Everyone except those in extreme need should be a provider of assistance. 

· The level of obligation is greater for providers who are closer to the extremely needy. The obligation diminishes with social distance.

· The level of obligation of providers is greater where the needs of the potential recipients are greater.

· The level of obligation is greater for providers with greater capacities. However, even the poor should provide assistance (such as protection or care) that does not require substantial material resources.

· Legal obligations and associated institutional arrangements for providing assistance to the extremely needy should be mandated in the law.

· Legal obligations to provide assistance to those who are extremely needy should be based on moral obligations to provide assistance.

· Legal obligations to assist those who are extremely needy will vary from country to country, and will depend in part on culture, politics, and religious perspectives. While such variation is acceptable, there are some minimal obligations that should be recognized in the law in all countries. International human rights law provides the broad outlines of these minimal obligations, but further work is needed to clarify and deepen them.

· Public assistance must be offered through appropriate public institutions in a non-discriminatory way to all individuals who meet the criteria of eligibility. 

· Eligibility criteria for potential recipients must be based on the assessment of the character and intensity of the need, and not on any membership categories of the individual, and not on the reasons for having become needy. 

· Private individuals may be selective when offering their private assistance. 

· Private global agencies (international nongovernmental agencies) may be selective with regard to the categories of people who benefit from their assistance.

· All persons should be obligated to contribute in some measure, in proportion to their capacities, to the pool of resources available to public assistance agencies. 

· Contributions to fund public assistance agencies should be obligatory, not voluntary; that is, they should be required, like a tax, not voluntary. 

· Contributors to public assistance agencies and their representatives may participate in the shaping of the policy guidelines under which such agencies operate. They should not be allowed to impose conditions or otherwise intervene in the the way these agencies provide services in specific situations. Humanitarian assistance should never be provided conditionally.

· Contributions to global public assistance agencies may be collected through an assessment of national governments, rather than from individuals directly. This obligation arises in part from the principle that all persons are potential beneficiaries of public global assistance agencies.

The UN’s Office for the Coordination of Humanitarian Affairs, the International Committee of the Red Cross, the World Food Program, the United Nation’s Children’s Fund, the World Health Organization, and many other international governmental and civil society organizations have begun to establish an effective global IHA system. That system could be strengthened by systematically recognizing that under some conditions people have a right to assistance and, as a result, the international community as a whole has specific obligations to provide assistance.

My purpose here is to begin discussion, not end it. Presumably, joint reflection on principles of the sort suggested here would help to build clarity and consensus, and thus advance the recognition and the realization of the right to assistance. If and when strong consensus is achieved, the principles that emerge could be offered for endorsement and implementation by the relevant agencies at both national and global levels.
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� In three papers in the International Review of the Red Cross in 1992, Sandoz, Plattner, and Torrelli speak of a duty to assist civilian victims of armed conflict under international humanitarian law. However, despite Torrelli's argument, that duty is not strongly grounded in the victims' right to assistance. These rights are not well articulated in international humanitarian law. On rights to receive international assistance, also see Corten 1992.
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