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The right to adequate nutrition has been affirmed in many international instru-
ments, but it has not been implemented. Primary responsibility for implementa-
tion rests with national governments, but the international community could do a
great deal to help. To start, it should be recognized that, as a matter of principle,
there is a legal obligation of the international community to provide services to
assure that every child is adequately nourished. The specific services to be pro-
vided on the basis of this obligation would then have to be worked out. They
would center on helping national governments do what needs to be done to assure
that children are adequately nourished.
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There is a long history of concern with the right to food or, more broadly, the right to
adequate nutrition, in international law. The Universal Declaration of Human Rights of
1948 provides that ‘everyone has the right to a standard of living adequate for the health
and well-being of himself and his family, including food’. Article 11 of the International
Covenant on Economic, Social and Cultural Rights recognizes ‘the fundamental right of
everyone to be free from hunger’. Two articles of the Convention on the Rights of the
Child address the issue of nutrition. Article 24 says that ‘State’s Parties recognize the
right of the child to the enjoyment of the highest attainable standard of health ..." and
shall take appropriate measures ‘to combat disease and malnutrition’ through the provi-
sion of adequate nutritious foods, clean drinking water and health care. Article 27 says
that State’s Parties ‘shall in case of need provide material assistance and support pro-
grammes, particularly with regard to nutrition, clothing and housing’. The means of
implementation are left to national governments to work out.

The nutrition rights idea was voiced frequently at the International Conference on
Nutrition held in Rome in December 1992. In his address opening the conference His
Holiness Pope John Paul II said:

It is up to you to reaffirm in a new way each individual’s fundamental and inalienable right
to nutrition. The Universal Declaration of Human Rights had already asserted the right to
sufficient food. What we must now do is ensure that this right is applied and that everyone
has access to food, food security, a healthy diet and nutrition education.

The conference’s concluding World Declaration on Nutrition begins with these words
We, the Ministers and the Plenipotentiaries representing 159 states and the European

Economic Community at the International Conference on Nutrition (Rome, December 1992),
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declare our determination to eliminate hunger and to reduce all forms of malnutrition.
Hunger and malnutrition are unacceptable in a world that has both the knowledge and the
resources to end this human catastrophe. We recognize that access to nutritionally adequate
and safe food is a right of each individual.

So far policymakers have not taken the idea of the right to adequate nutrition very seri-
ously. There have been many nutrition programs within nations and internationally, but
they have been provided as a matter of charity, not rights and duties. There has not been
any legal recourse for those who fail to receive service. The right has not been effectively
implemented. My purpose here is to explore the ways in which international action could
help to advance nutrition rights throughout the world.

In recent years there has been a vigorous debate over humanitarian intervention.
referring to assistance provided without the consent of the government of the nation
receiving the assistance. Such assistance has been provided to the Kurds in Iraq,
Bosnians and Croats in what had been Yugoslavia, and Somalians!. These discussions
have been mainly about the right of outside parties to provide assistance; they are not
about a duty o provide assistance. Rights of the needy to receive international assis-
tance, as distinguished from rights of outsiders to provide assistance, are rarely dis-
cussed in the legal literature®. The argument here is that there should be not only a right
but also a duty to provide international assistance under some circumstances®. A good
place to start would be to recognize clear international obligations to assist children who
are extremely malnourished.

Nutrition rights within nations*

Before studying the role of the international community, we should clarify the bases of
nutrition rights within nations. The working assumption here is that recognition of nutri-
tion rights should begin with children, but the argument can be adapted to other groups
as well.

Rings of responsibility

Our principal obligation toward children is to promote their development, understood as
empowerment or increasing self-reliance. The task is to help increase children’s capacity
to define, analyze and act on their own problems. Who is responsible for carrying out
these obligations? Many different social agencies may have some role in looking after
children, but what should be the interrelationships among them?

As children mature, the first priority is to help them become responsible for them-
selves. So long as they are not mature, however, children ought to get their nurturance
from their parents. Failing that, they ought to get it from their local communities. Failing
that, they ought to get it from the local governments. Failing that, it should come from
their national governments. Failing that, they ought to get it from the international com-
munity. The responsibility hierarchy looks like this:

child
family
community
local government
state government
national government
international non-governmental organizations
international governmental organizations
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We can picture this as a set of nested circles, with the child in the centre of the nest, sur-
rounded, supported and nurtured by family, community, government and, ultimately,
international organizations.

This is straightforward. The idea that needs to be added is that in cases of failure,
agents more distant from the child should not simply substitute for those closer to the
child. Instead, those who are more distant should try to work through and strengthen
those who are closer to help them become more capable of fulfilling their responsibili-
ties towards children. To the extent possible, local communities should not take children
away from inadequate parents but should help parents in their parenting role. State gov-
ernments should not replace local governments but should support local governments in
their work with children. The international community should help national govern-
ments in their work with children. To the extent feasible, those in the outer circles
should try to empower those in the inner circles so that they can meet children’s nutri-
tional and other needs.

The principle

Some free market advocates feel that governments should take no direct responsibility for
dealing with hunger. They see government involvement as an unwarranted intrusion, dis-
torting the play of market forces and creating economic inefficiency. The view taken
here, however, is that regardless of the type of economy, it is the duty of governments to
assure that all their citizens can at least subsist. The point is reaffirmed in Principle 25 of
the Limburg Principles on the Implementation of the International Covenant on
Economic, Social and Cultural Rights which says that ‘State’s Parties are obligated,
regardless of the level of economic development, to ensure respect for minimum subsis-
tence rights for all’>. It is the duty of governments to structure their societies in ways that
prevent malnutrition.

Perhaps capable adults should not be fed by the state, but few would argue that small
children in crisis should be ignored. Certainly the responsibility for feeding children falls,
in the first instance, on the child’s family but the community and the government bear
some responsibility as well. There should be a recognized legal obligation of government
fo provide services to assure that every child is adequately nourished. There needs to be
acknowledgement of this principle, enshrined in law.

The services provided should take several different forms, with direct feeding pro-
grams only a small part of the package. Adequate nutrition requires not only access to
food but also adequate care of women and children, access to basic health services and
also a healthy environment. This is why we should speak of a right to adequate nutri-
tion and not simply a right to food. There may be some debate over which particular
services are required, but there should be no disagreement over the principle that gov-
ernment is required to provide some sort of services to assure that children are ade-
quately nourished.

The family and the community have responsibility too, but there should be a clear
obligation on government to do what needs to be done if the family’s and community’s
response is inadequate. This obligation then helps to assure that government is motivated
to support the community in fulfilling its responsibility. Community groups working on
the local malnutrition problem should be able to rely on their local and state governments
for help, whether for money, endorsements, transportation or moral support and encour-
agement. It is the responsibility of government to help such community groups.
Moreover, the government should be grateful for the opportunity to help the community
use its resources to deal with local malnutrition, for otherwise the burden would fall on
the government itself.
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Soft versus hard rights

There are many good things for which there is no acknowledged right. Some of what we
may agree are rights in principle or a matter of ‘natural law’ are not yet codified in the
written ‘black letter’ law. The focus here is on formal rights as explicitly stated in the
law. One can pursue interests in alleviating malnutrition in many different ways, but to
use the language of rights about these interests means that one is going to use the law.
Promoting nutrition rights requires that we talk about the creation of new law or the
implementation of existing law relating to nutrition rights.

Soft rights are not spelled out in the law, or if they are there is no strong and effective
mechanism to assure their implementation. The Convention on the Rights of the Child
and other human rights instruments only describe soft rights. They can be transformed
into hard rights if national and local governments create suitably strong national and local
laws along with effective agencies to implement the rights in the convention.

Hard or strong rights are clearly articulated in the law and are accompanied by effec-
tive implementation and accountability mechanisms. Hard rights have a history of case
law through which their meaning is tested and refined. There is clear recourse in law for
individuals whose rights are not fulfilled and clear public accountability.

In the USA, for example, people have a right to freedom of religion. This means that
the national government has a duty to protect people’s freedom of religion. This has been
clearly established as a hard right through a long record of implementation by the legisla-
ture, the judiciary and the executive branches of the government. We know the right
exists not simply by the fact that people practice many different religions but also by the
fact that we see well-established institutional mechanisms to protect this diversity. If
there is a hard right, it must be articulated in the law and there must be institutional
mechanisms in place to assure that the right is fulfilled for every individual.

Rights are important because, without clear rights, those who are more powerful, more
highly educated or better connected have an advantage in obtaining services. Clearly
established rights empower the weak, levelling the playing field a bit so that the weak are
not so disadvantaged.

Governments can do many different things that enhance the likelihood that their peo-
ple will be adequately nourished. They can see to it that the economy functions smoothly,
provide for health and sanitation services, undertake land reform programs, subsidize sta-
ple foods, create social security programs, impose legal obligations on parents, and many
other things. However, the position taken here is that there is no hard right unless the
government serves as back-up, accepting the obligation to fulfil the need in cases of fail-
ure of other more indirect means of fulfilling it. There is no hard right to adequate nutri-
tion unless the government guarantees to meet the need if other means fail.

It would be neither possible nor wise to provide a hard right in this sense for all
claimants. The argument here is that it should be feasible at least to some extent for
those who are most vulnerable: small children who are clearly malnourished. Adequate
nutrition for children should be recognized as an assured, unqualified right. Once the
principle is accepted we can go on to discuss details of how it is to be fulfilled in differ-
ent circumstances.

Past efforts to ameliorate malnutrition have all been valuable, but they have been
miatters of charity and chance and not the implementation of real rights. True implemen-
tation of a right to something means not just providing some amount of that thing to
some people; it means assuring that every individual who is entitled to it gets his or her
full share of it.

The soft international human rights law we now have can be viewed as a guide to the
formulation of national-level human rights law. It is at the national rather than the inter-
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national level that we expect to see it hardened first. Nations will be willing to look after
their own most vulnerable children before they are willing to look after the world’s most
vulnerable children.

Implementation within nations

In December 1992 in Rome, just prior to the International Conference on Nutrition, a Task
Force on Children’s Nutrition Rights was established. Functioning under the umbrella of
the World Alliance for Nutrition and Human Rights, the task force promotes the strengthen-
ing of children’s nutrition rights in local, national and international law. I serve as its coor-
dinator. The Task Force facilitates and encourages a variety of activities such as research
and lobbying on the issue, but its work centres on encouraging the organization of national
workshops on the theme. These national workshops are designed to launch locally-based
long-term campaigns to strengthen children’s nutrition rights, giving attention both to their
articulation in the law and the effective implementation of that law. Individuals from both
governmental and non-governmental organizations are invited to participate.

The workshops use a variation of the ‘triple-A approach’ recommended by UNICEF:
‘a continuous and self-refining process of assessment, analysis and action (followed by
reassessment, clearer analysis, more focused action, etc.)’®. While UNICEF uses this
approach to help communities and governments develop overall strategies for dealing
with malnutrition, in these workshops the focus is narrowed to the ways in which chil-
dren’s nutrition rights, explicitly stated in the law, can be developed and strengthened.
The assessment of the situation involves describing the current nutrition problems and
responses to them, and also requires examination of existing law. The analysis explores
explanations for why the nutrition situation is as it is, and why the law is as it is. On the
basis of these foundations, the workshops then consider action, developing strategies for
strengthening children’s nutrition rights in the nation.

The first workshop was held in Guatemala in February 1993, the second in Mexico in
May 1993 and the third in Nigeria in October 1993. Others are planned, and discussions
are underway with potential organizers elsewhere. Organizers invite individuals to their
workshops who might arrange similar programs in other nations in their regions.
Hopefully this will lead to an ongoing process of facilitation, networking and learning. It
is too early to show results, but we are confident that this process will lead to increasing
recognition of children’s right to adequate nutrition.

The principle internationally

There is much discussion of international protection of human rights, but what does that
mean? A 1990 brochure from UNICEF and the UN Centre for Human Rights says in its
title that Children’s Rights Need International Protection and suggests that the new
Convention on the Rights of the Child responds to that need. I do not agree that the con-
vention establishes international rights — certainly not hard international rights. If one
party has a hard right to something, some other party must have the duty to provide it.

Children’s rights would really be international only if, upon failure of a national gov-
ernment to do what needed to be done to fulfil those rights, the international community
was obligated to step in to do what was necessary with no excuses. There is now no
mechanism and no commitment to do that. Currently, ‘international law imposes no
obligation on states to respond to requests for assistance or to make offers of contribu-
tions for relief operations in other countries’”. The international human rights instruments
are concerned primarily with the responsibilities of State’s Parties to their own people,
not to people elsewhere.

Article 11 of the Covenant on Economic, Social and Cultural Rights does require
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State’s Parties individually and through international cooperation to take the measures
needed to implement ‘the fundamental right of everyone to be free from hunger’, so the
language does in fact speak of international obligations. In practice, however, there is no
clear, hard duty with corresponding measures to assure accountability. There is no inter-
national history of case law with respect to the right to nutrition. This shows that there is
no hard international law with respect to the right to nutrition.

The international community should take responsibility and not allow small children
to be sacrificed when their governments are unwilling or unable to fulfil their needs.
There should be a recognized legal obligation of the international community to provide
services to assure that every child is adequately nourished. After all, children of particu-
lar nations are also children of the world. There could be an international agreement that
certain kinds of international assistance programs must be provided, say, to children in
nations in which infant mortality rates exceed a certain level.

In the rings of responsibility image described above, the international community is
the outer ring, the last resort in looking after the well-being of children. The very outer-
most ring is comprised of the international governmental organizations (IGOs). Just
inside that ring are the international non-governmental organizations (INGOs). The inter-
national bodies’ task is not to deliver services to children directly but, to the extent possi-
ble, to empower agencies in the inner rings. What can the international community do
practically to help all the inner rings do what they can to assure that children are ade-
quately nourished?

Implementation internationally

If the idea that there should be international nutrition rights is accepted in principle, we
must attend to the issue of implementation: how do we make it happen?

In advancing nutrition rights within nations it is wise to work with nutrition programs
that are already in place. It is usually possible to revise the rules under which people have
access to these programs so that those who are most needy are assured of receiving ser-
vices. Similarly, we should recognize that there already are institutional arrangements for
dealing with nutrition issues at the global level, and see how their methods of work can
be adapted to advance nutrition rights.

The most prominent IGOs concerned with nutrition are the Food and Agriculture
Organization of the United Nations (FAQ), the World Food Council (WFC), the World
Food Programme (WFP), the International Fund for Agricultural Development (IFAD),
the World Health Organization (WHO) and the United Nations Children’s Fund
(UNICEF). They are governed by boards comprised of member states. Responsibility for
coordinating nutrition activities among these and other IGOs in the United Nations Sys-
tem rests with the Administrative Committee on Coordination/Subcommittee on
Nutrition (ACC/SCN). Representatives of bilateral donor agencies such as the Swedish
International Development Agency (SIDA) and the United States Agency for
International Development (USAID) also participate in ACC/SCN activities. There are
also numerous international non-governmental organizations (INGOs) concerned with
nutrition.

There is a great deal that each of these organizations could do to promote nutrition
rights by modifying aspects of the ways they work. Consider, for example, the arrange-
ments through which the World Food Programme provides food supplies in emergencies.
In 1975 the United Nations General Assembly established the International Emergency
Food Reserve (IEFR) to provide a rapid-response facility. The minimum annual target for
the IEFR was set at 500 000 tons of cereals, to be placed at the disposal of the WFP for
urgent, unconditional use in emergencies:
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In actual practice, however, the IEFR has been seriously circumscribed by (among other
things) donors too often pledging ad hoc; earmarking for specific countries only; and desig-
nating the source of purchase and/or type of commodity from which WFP must procure
against a pledge. The further requirement of a number of donors for case-by-case approval of
use of their IEFR pledges causes serious delays in even starting to move food towards an
emergency. Average response time now often exceeds three months. WFP has repeatedly
had to resort, in emergencies, to borrowing money from shipments intended for food for
development (including school-feeding) with disastrous consequences for those projects.

Another very serious handicap is that the IEFR does not receive enough straight cash to
cover anything like the full needs in two other vital elements of emergency food aid — ability
to buy supplementary commodities from wherever needed to ensure that recipients have a
minimally balanced diet, and money enough to actually transport food to them 8

These difficulties might be overcome if IEFR supplies were to be provided on the basis
that under certain explicitly specified conditions the needy had a right to assistance. The
entire program could be rationalized on a contractual basis, with donors asked to sub-
scribe over a sustained period. Through this contract, they would forego direct opera-
tional control and would instead be asked to agree to the specified principles of operation.

Nations that wanted to maintain control over their contributions would have to give
directly to the receiving nations without going through the IEFR system. Some current
contributors, seeing that they would have less direct control under this new method for
providing emergency food supplies, might be less willing to donate to the effort.
However, their withdrawal might be more than compensated by a new willingness of
other nations to support a program that is well managed and truly effective.

Of course the idea of ending serious malnutrition in the world through establishment
of a regime of hard international nutrition rights is idealistic. Nevertheless, the idea can
be useful in setting the direction of action. We can move toward the ideal by having
IGOs establish their own clear rules and procedures which they would follow as if they
were firm duties. Thus we can think of the IGOs as having specific duties with regard to
the fulfilment of nutrition rights.

Currently the main role of the IGOs is not to feed people directly but to help nations
use their own resources more effectively. In much the same way, a new regime of inter-
national nutrition rights would not involve massive international transfers of food. Its
main function would be to press and help governments to address the problem of malnu-
trition among their own people using the food, care and health resources within their own
nations. There may always be a need for a global emergency food facility to help in
emergency situations that are beyond the capacity of individual nations, but a different
kind of design is needed for dealing with chronic malnutrition. Moreover, as chronic mal-
nutrition is addressed more effectively, nations would increase their capacity for dealing
with emergency situations on their own. Over time the need for emergency assistance
from the outside would decline.

The 1GOs could use their leverage to press for the establishment of nutrition rights
within the nations they serve. For example, the World Food Programme could make it
known that in providing food supplies for development it will favour those nations that
are working to establish clear nutrition rights for the most needy in their nations®. All of
the IGOs could be especially generous in providing assistance to those nations that create
national laws and national agencies devoted to implementing nutrition rights. Poor
nations, relieved of some of the burden of providing material resources, would be more
willing to create programs for recognizing nutrition rights. Such pledges by international
agencies could be viewed as a precursor to recognition of a genuine international duty to
recognize and effectively implement rights to adequate nutrition.

Food Policy 1994 Volume 19 Number 4 363




The roles of international organizations in advancing nutrition rights: G Kent

The IGOs could encourage and support nations in conducting national workshops on
children’s nutrition rights of the sort described earlier. With very modest incentives,
many nations might be willing to review their existing nutrition programs to determine
ways in which the rules governing access to those programs might be improved through
careful use of the law.

Currently, international assistance (including food aid, development aid, health ser-
vices and other forms of assistance) is intended to serve a very broad range of purposes.
Only a small fraction of the total is intended to alleviate malnutrition directly. When
wastage of different kinds is taken into account, the proportion of international assis-
tance that is used to alleviate malnutrition directly is very small indeed. When such
assistance is provided it is usually in acute crisis situations such as famines, natural dis-
asters and armed conflicts. Most international assistance bypasses those who are chroni-
cally malnourished or reaches them only indirectly. The argument here, however, is not
that there should be massive increases of international assistance, but rather that there
should be more systematic targeting to assure that extreme malnutrition is ended every-
where. International assistance programs would become more orderly and effective if
they were based on the principle that, under specified conditions, the needy have a right
to assistance.

A global action plan

The IGOs are concerned with the problems of famine and chronic malnutrition, but these
are only a part of their broad agendas. For example, the FAO gives a great deal of atten-
tion to the interests of food producers and WHO deals with the full range of health issues.
UNICEF, too, addresses a very broad range of subjects. Moreover, the division of
responsibilities among the IGOs for dealing with nutrition has not yet been worked out
adequately. Thus malnutrition has not yet received the commitment of attention and
resources needed to really solve the problem. The concept of moving progressively
toward a global regime of nutrition rights could be the basis for working out a global pro-
gram of concerted action by the IGOs.

How can the world deal decisively with the problem of widespread chronic malnutri-
tion? Imagine that a global meeting was held in which all governments and concerned
international organizations were represented. Imagine further that they were determined
to end malnutrition in the world and wanted to draw up concrete action plans toward that
end. We can also suppose that they agreed to commit resources to the effort at a rate up
to, but no greater than, the overall amounts now spent on food and nutrition-related inter-
national assistance programs.

What might the action plan look like? In some respects it would echo the World
Declaration on Nutrition and the Plan of Action for Nutrition approved by the world’s
governments in Rome in December 1992. Certainly the early parts of those texts describ-
ing the nature of the problem and the seriousness of the governments’ concerns would be
similar. The big differences would be in the operational sections specifying who exactly
is making what commitments to do what, in what time frame, with what sorts of account-
ability. The conference participants in 1992 went as far as they could g0, but in the new
agreement contemplated here we would look for a businesslike contract, with clearly
elaborated responsibilities and commitments.

At the 1992 meeting, the major parties were the nations of the world, and the concerned
IGOs stood to the side as facilitators of the meeting. The focus was on the formulation of
national plans of action, not a global plan of action. In the new negotiations envisioned
here, the IGOs would be at centre-stage, working out their roles in the new nutrition rights
regime. They would have to work out the division of responsibilities among them so that

364 Food Policy 1994 Volume 19 Number 4



The roles of international organizations in advancing nutrition rights: G Kent

each could make its own best contribution to assuring that every single human being is
adequately nourished. Of course it would always have to be recognized that the IGOs are
not independent agents, but are instruments of, and accountable to, their member nations.

Strategically, the program of action could begin the work of alleviating malnutrition
with the very worst cases and then, as those problems were solved, move to dealing with
less severe situations. Rules could be established so that the targets of action would be
selected on the basis of clear measures of need, thus reducing the possibilities for making
politicized selections. The IGOs could continue to carry out other functions, but with
regard to the challenge of addressing severe malnutrition their actions would be coordi-
nated under the new global program of action, the contract adopted at the meeting.

At the core of the new arrangement would be the establishment of a new global body
that had responsibility for seeing to it that the terms of the contract negotiated at the
meeting were carried out. This new agency, created by national governments working
together with the IGOs, would see to it that those that made agreements, and thus
incurred obligations, carried out their obligations in fact.

The 1GOs would help and pressure national governments to deal with malnutrition
among their own people, beginning with the most severe cases. Local and international
non-governmental organizations would be a part of the system in that they would help to
identify and report serious cases of malnutrition, they would help to provide services and
they would monitor to make sure that national and local agencies carried out their work
of alleviating malnutrition.

It would be agreed that where there was very severe malnutrition and national agencies
could not or would not solve the problem, the IGOs would have the capacity and the duty
to become directly involved. The nature of that involvement would have to be worked out.
Concrete programs of action would have to be designed to fit particular cases, but the
planning exercise would establish general procedures and guidelines for action.
Consideration would have to be given to issues of consent, costs, logistics, risks, and so
on. Intervention would not be automatic and indiscriminate, but there would be an agency
in place that would be prepared to assess the situation and act under suitable internation-
ally accepted guidelines. Initially, the international community would have a firm duty to
assist only where there was consent from governments of the nations receiving assistance.

Where international assistance is provided on a purely discretionary basis, there is no
acknowledgement of a responsibility to assist, and the assistance that is provided is likely
to be handled politically and wastefully. However, the gradual regularizing of assistance
is a mark of ‘the development of what we may call global civil society, in which mem-
bers of global society are starting to try to make the state system responsible’!°,
Systematic assistance to the needy under the law is a mark of civilization within nations.
We should begin to recognize that children everywhere have a right to adequate nutrition
and that, consequently, the international community has a positive obligation, recognized
in law, to help fulfil that right.
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