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ABSTRACT

The feeding of young children may be influenced not only by the mother and the child, but also by other members of the family, health professionals, co-workers, and people with commercial interests. Each of them has different things at stake, and different kinds of power to pursue those interests. The child has little direct power in these relationships. It is particularly because of this extreme asymmetry in the power relationships that it is important to articulate the relevant rights of the child.

Like everyone else, children have the human right to adequate food. Human rights law and principles relating to food need to be interpreted for the special case of children. Young children are special because others make the choices for them, and also because their diets are not as diverse as adult diets. The central choice is that between breastfeeding and the use of breast-milk substitutes such as infant formula. 

There appears to be a broad global consensus on the principles that should guide the feeding of young children, based in part on human rights and in part on statements formulated at major international conferences and in internatonal agreements relating to child feeding. One major question that remains unresolved is whether the infant should be viewed as having the right to be breastfed. The proposal here is that infants should be viewed as having the right to be breastfed, not in the sense that the mother is obligated to breastfeed the child, but in the sense that no one may interfere with the mother’s right to breastfeed the child. Breastfeeding is the right of the mother and child together. The task of human rights, and governance generally, is not to prescribe optimal behavior, but to prevent behavior from going beyond acceptable extremes.

I. CHILD FEEDING IS POLITICAL

In feeding young children, the primary parties are the mother and the child. But there are others with some interest and some influence in the situation. There is the father, and siblings. There is the extended family. There are friends. There is the local community. There are also doctors and nurses and other health professionals. Employers are affected. The local government may be concerned in some way, and possibly the national government, and even some international organizations. And there are also a variety of commercial interests.

Each of these parties has some interest in the child feeding relationship. All of them may feel or claim that they have a common interest in the health and well being of the child, but they have other interests as well. The mother is, and indeed should be, concerned with her own health and comfort. Siblings may be jealous because of the attention paid to the newcomer. Some fathers may feel jealous as well. Both father and mother may be concerned about the mother’s being drawn away from work in the field or the factory, or from caring for other family members. Older female relatives may try to influence the feeding process. Employers may be concerned with how breastfeeding takes the mother away from work, whether for minutes, days, or months. They may be concerned that publicly visible breastfeeding will distract other workers. 

Health care workers may be concerned with the well being of the child and the mother, but they also have other concerns. They may have only limited time and other resources for preparing and for assisting and enabling the new mother for breastfeeding. Their incomes may be affected by the new mother’s choice as to whether to breastfeed or not. Commercial interests may want to sell products, either to support breastfeeding (such as breast pumps or special clothing) or for alternatives to breastfeeding (such as formula, sterilization equipment). Government officials may be swayed in different directions, depending on which of these parties has the greatest influence on them.

The idea of breastfeeding as a human right can be understood as referring to the rights of the child or of the mother, or perhaps both together. We may normally think of them as bonded so closely that they are one, with no imaginable conflict between them. Perhaps that is usually the case, but we must acknowledge that sometimes there can be differences between them. Certainly they do not always “agree” on when to start or when to stop feeding. The child may be oblivious to the inconvenience or even pain he or she may sometimes cause. The mother may also be unhappy about being drawn away from her husband, or from other children, or from rest or from work. Inevitably, there are some differences in interests between mother and child.

These parties can influence one another’s decisions in many different ways, through education, persuasion, money, affection. The child may not appear to be influential, but its birth and its behavior affect the mother’s hormones, and provide a positive stimulus for breastfeeding. The hormones of pregnancy also cause proliferation of the ducts and alveoli of the mother’s breasts, in preparation for production of colostrum and mature milk. As a result of the delivery of the placenta after the birth of the child, the drop in progesterone causes production of breastmilk within three to six days of the birth. Thus, lactation is the natural and direct result of pregnancy and delivery.

Beyond that, the interests of the child may have an impact if he or she is represented by surrogates, others who have some capacity in the situation and who choose to speak and act in the child’s behalf. Nevertheless, the child has little direct power in the relationship. It is particularly because of this extreme asymmetry in the power relationships that it is important to articulate the rights of the child.

II. A SAMPLING OF ISSUES
The feeding of children generally goes smoothly, particularly with the advice of appropriately trained health workers. However, there are times when views about appropriate methods of child feeding vary sharply. The difficulties sometimes are so serious and so extensive that they must be viewed as problems of society. The major issues, listed here, are all political in some way, and all can raise serious concerns about human rights. 
(1) WOMEN’S RIGHTS TO BREASTFEED vs. CHILDREN’S RIGHTS TO BE BREASTFED

There is widespread consensus regarding the right of women to breastfeed. However, there remains a knotty question: do—or should—children have the right to be breastfed? Some strong advocates of breastfeeding argue that children should have this right, and thus—apart from special medical circumstances--women really should not have any choice in the matter. This difficult issue is discussed more fully below in the section entitled Right to Breastfeed vs. Right to be Breastfed?
(2) COERCION

The debate about whether children should be viewed as having the right to be breastfed is closely related to the question of when the state may reasonably force a mother either to breastfeed or not breastfeed. The issue comes up, for example, when there is fear that the child might suffer from contaminants or infectious agents in the breastmilk. Similarly, some women may be pressured to breastfeed because of fears that illness or death might result from the use of breast-milk substitutes.

The view advanced here is that under normal conditions the state should not interfere in the nurturing relationship between mother and child. The mother, in consultation with other family members, gets to decide how the child is to be fed. The mother has a range of choices, and is not to be limited to what some governmental agencies decide is the optimal diet.

This formulation applies in normal situations. However, the state may sometimes be justified in intervening in that relationship in extreme situations. These are situations in which there is clear evidence that the food (or other treatment) the mother intends to provide is highly likely to lead to extremely bad health outcomes for the child. If a mother wanted to treat her child’s stomachache with a harmful dose of cyanide, we would want the state to block her. In all such cases where it is claimed that the situation is so extreme as to warrant state intervention, that would have to be based on clear and strong evidence of the danger.

In some circumstances the use of infant formula leads to substantially higher morbidity and mortality rates than are obtained with breastfeeding. In those situations we could accept a national government’s prohibiting the use of infant formula, or controlling its use by, say, requiring a physician’s prescription. However, if there is no strong scientific evidence and no clear consensus on whether infant formula is sufficiently safe to use, the appropriate action on the part of government might be to support educational campaigns and to assure that mothers  make their decisions on the basis of objective and consistent information. The argument here is that it is only in extremis that the judgments of governments should override those of mothers, and then only when there is solid scientific evidence to support the government’s judgment.

 (3) FOOD SAFETY

How should we decide whether infant formula or any other breast-milk substitute is only slightly unsafe to use, and thus a reasonable second-best choice, or so unsafe as to warrant government control? What should be done when there is no consensus on whether breast-milk substitutes are sufficiently safe to use?
The risks associated with using breast-milk substitutes could be compared with the risks of doing other kinds of things that we accept as normal, such as the risk of riding in cars. Some people might feel that children should not be exposed to any sort of risk under any conditions, but most people understand that all sorts of activities entail some amount of risk. One doesn’t want to keep children in bed under guard all day long. The task is to find reasonable ways to balance different sorts of risk and different sorts of interests. 

It has been estimated that in the United States about 720 infant deaths would be averted each year if all children were breastfed (Chen and Rogan 2004). Does this mean that breast-milk substitutes should be avoided? Apparently there is no consensus on this. Where some people are likely to judge the risks one way, and others another way, perhaps it is sensible to leave decisions to people’s own judgments. However, people should be fully informed about the risks.

In some cases, extreme risks can be demonstrated on the basis of clear scientific evidence, and there are well established standards for judging what is acceptable risk and what is not. For example, it has been shown that in some developing countries the mortality rates for children who are fed with breast-milk substitutes are far higher than they are for breastfed children (WHO 2000). Where the use of breast-milk substitutes would be particularly dangerous, national legislatures could require that breast-milk substitutes may be obtained only with a prescription from a physician. However, where a government wishes to force women either to breastfeed or not breastfeed, there is a heavy burden of proof. Coercion, whether to use or to not use breast-milk substitutes, should be accepted only where there is strong scientific evidence to support it.
Official standards for assessing the safety of breastfmilk substitutes are inadequate at both the global level (Codex Alimentarius) and the national level. While this is a complex issue, one point can be used to illustrate the proposition.

Most infant formulas are based on either cow’s milk or soy milk, and in the U.S. both of these ingredients are categorized as GRAS, which means Generally Regarded As Safe. Many other countries adopt similar practices. When government officials characterize a product as GRAS, this means that in their view the products do not need to be tested. Under this standard, basic infant formula that includes the required ingredients is simply assumed to be safe. The rule does not require any systematic assessment of whether the food is adequate, or whether it is as good as breastfeeding for the intended consumers. The GRAS concept makes some sense when assessing whether a food item is reasonably safe to include in a diverse diet. It is wholly inadequate when that food item is the diet

Soy milk is categorized as GRAS because historically soy has been used in human diets in many forms with no major problems. That categorization was carried over to its use in infant formula even though there had been no prior experience with using soy milk as practically the entire diet, whether for adults or for children. There have been studies that assert that soy is safe to use in infant formula, and there have also been many reports that raise unanswered questions about the safety of soy, both for the general population and for children in particular. The point here is that the current standards don’t require studies of the safety of soy-based formula for children.

Even more concerns have been raised about the use of genetically modified soy in infant formula. The use of genetically modified soy in the general population and in infant formula is new, but nevertheless it has been categorized as GRAS. There has been little independent testing of the health impacts of any kind of soy in infant formula. Nevertheless, genetically modified soy has been categorized as GRAS, even when it is used as the basic component of children’s entire diet. 

The human rights approach tells us that governments should provide people with the information they need to make informed choices. In cases of extreme risk, where governments limit the options that are available, government is obligated to provide clear evidence on the nature of the risk. In all cases, it should be understood that people should have safe food, and beyond that, they have a human right to safe food. This means that people who feel that their food is not adequately safeguarded should have reasonable means for complaining and having the situation corrected.
(4) ADEQUACY AND THE “HIGHEST ATTAINABLE STANDARD OF HEALTH”
Adequacy is an important concept in any discussion of the human right to adequate food. The UN Committee on Economic, Social and Cultural Rights' General Comment 12, on the right to food, discusses the adequacy issue, but does not define it explicitly. However, paragraph 9 is especially relevant.

Dietary needs implies that the diet as a whole contains a mix of nutrients for physical and mental growth, development and maintenance, and physical activity that are in compliance with human physiological needs at all stages throughout the life cycle and according to gender and occupation. Measures may therefore need to be taken to maintain, adapt or strengthen dietary diversity and appropriate consumption and feeding patterns, including breast-feeding, while ensuring that changes in availability and access to food supply as a minimum do not negatively affect dietary composition and intake.

As indicated earlier, the legal foundation for the human right to adequate food lies in the Universal Declaration of Human Rights and the International Covenant on Economic, Social and Cultural Rights. Both speak of the right to an “adequate” standard of living. Also, article 12 of the covenant speaks of “the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.” What do these terms—“adequate” and “highest attainable standard”--mean? 

Can breast-milk substitutes be regarded as adequate food for children? There is no consensus on this point. Some would argue that breast-milk substitutes may be adequate under special circumstances, but others would argue that it is never adequate, in the sense that it is never as good as breastfeeding. Breastmilk has many distinctive qualities, one of the most important of which is the immune factors it provides to protect infants from a broad range of diseases (Labbok 2004).

The question of what is adequate may be compared with the question of whether breast-milk substitutes allow children to achieve “the highest attainable standard of health.” 
The UN’s Committee on Economic, Social and Cultural Rights has prepared a General Comment on the right to health (General Comment 14 2000). Its paragraph 9 explains:

The notion of "the highest attainable standard of health" in article 12.1 takes into account both the individual's biological and socio-economic preconditions and a State's available resources. There are a number of aspects which cannot be addressed solely within the relationship between States and individuals; in particular, good health cannot be ensured by a State, nor can States provide protection against every possible cause of human ill health. Thus, genetic factors, individual susceptibility to ill health and the adoption of unhealthy or risky lifestyles may play an important role with respect to an individual's health. Consequently, the right to health must be understood as a right to the enjoyment of a variety of facilities, goods, services and conditions necessary for the realization of the highest attainable standard of health."

This implies that in current human rights law the right to “the highest attainable standard of health” depends in part on the level of resources available to the state. The safety net with regard to health services should be higher in richer countries. Governments of countries with more abundant resources should commit themselves to higher standards with regard to their people’s health.

In contrast, "adequacy" in relation to the right to an adequate livelihood appears to mean that people should be assured of at least some minimum quality of life everywhere, even in very poor countries. All people everywhere should get what they need in order to live in dignity. I take this to mean that “safety nets” must not be allowed to go below a certain level, no matter how poor the country may be. “Adequacy” does not depend on the level of state resources.
Some would argue that the obligation to seek the highest attainable standard of health implies that breast-milk substitutes should not be used except in very special circumstances, such as cases in which children have an allergic reaction to breastmilk. Others would argue that women should be free to use breast-milk substitutes so long as it can be used in ways that are acceptable, feasible, affordable, sustainable, and safe.

(5) BREASTFEEDING IN PUBLIC
In some countries questions are raised about whether women have the right to breastfeed in public view. In the United States, many states have adopted laws asserting the right to breastfeed. Typically, the states that have adopted such laws assert that a mother is allowed to breastfeed her child in any location, public or private, where she is otherwise allowed to be.

In some places women have been harassed for breastfeeding children who were three or four years old or even older. There is no evidence that extended breastfeeding does any harm to the child, so the basis for the objections is not clear. This issue is closely related to the issue of breastfeeding in public since objections seem to be raised only when the breastfeeding of older children takes place in the view of others. Hardly any formal complaints are registered about extended breastfeeding in private. 

A detailed review of these and related issues and the current status of legislation may be found at http://www.lalecheleague.org/LawBills.html
(6) MATERNITY PROTECTION

Maternity protection is concerned with assuring that working mothers, whether salaried or self-employed, have accommodations for feeding their children. This may come in the form of paid maternity leave, and also accommodations in the workplace, in the form of modified work schedules and appropriate spaces for infant feeding. The revision completed in 2000 of the International Labour Organisation’s Maternity Protection Convention 103 may be accessed at http://www.ilo.org/ilolex/cgi-lex/convde.pl?C183  

Women’s right to breastfeed at their workplace has frequently been challenged. In a case in California, for example, a schoolteacher wanted to breastfeed her infant during her free hour. The Circuit Court held that the woman had a constitutional right to breastfeed, but that the state could abridge that right if there was a compelling state interest in doing so. The state was allowed to prevent her from breastfeeding because it had an interest in running efficient schools (New Mexico 2003).

The World Alliance for Breastfeeding Action provides an overview of the issue of Breastfeeding Women & Work at http://www.waba.org.my/womenwork/wwork.html and a report on the status of maternity protection by country at http://www.waba.org.my/womenwork/mpstatus.html
It is not only working women but also women in other sorts of special circumstances that need to be accommodated. For example, the US air force refused to provide a woman helicopter pilot with arrangements that would allow her to breastfeed her infant. The needs of children of women in prison have gotten practically no attention.

(7) BREASTEEDING BY WOMEN DIAGNOSED AS HIV-POSITIVE
There is an ongoing debate about how children of women who have been diagnosed as HIV-positive should be fed. Those who focus on the risks of transmission of the virus through breastfeeding generally advocate formula feeding, at least where that can be done in ways that are affordable, acceptable, feasible, sustainable and safe. However, many people say the focus should not be on the risk of transmission, but on the likely health outcomes. Some believe that exclusive breastfeeding would be the best choice, and some argue that the researchers have not done the research that would be required to make informed choices. Arguably, women have the right—or should have the right—to the information they would need to make properly informed choices (Kent forthcoming). A nongovernmental organization called AnotherLook centers its work on the question of how children of mothers diagnosed as HIV-positive should be fed (http://www.anotherlook.org/).

(8) BABY-FRIENDLY HOSPITALS

In 1991 UNICEF and the World Health Organization launched the Baby-Friendly Hospital Initiative (BFHI) in an effort to ensure that all maternity facilities in which children are born (not only hospitals) become centers of breastfeeding support. A maternity facility can be designated as baby-friendly if it supports ten specific steps to support successful breastfeeding, and does not accept free or low-cost breast-milk substitutes, feeding bottles, or teats. UNICEF describes the program at its website, at http://www.unicef.org/programme/breastfeeding/baby.htm  

In many countries only a small portion of portion of the maternity facilities qualify for baby-friendly status, often because the national government has not provided active support for the program. As of February 2005 the were only 44 baby-friendly hospitals in the U.S. A report on the status of the program in the U.S. may be found at http://babyfriendlyusa.org/eng/03.html A report on the situation in the UK may be found at http://www.babyfriendly.org.uk/home.asp The proportion of facilities that are baby-friendly in each UK country may be found through the website at http://www.babyfriendly.org.uk/htables/index.asp
(9) INAPPROPRIATE PROMOTION OF BREAST-MILK SUBSTITUTES
In the 1970s there was widespread alarm about the way in which the use of infant formula was leading to illness and death for children all over the world. The political campaigns against this let to the adoption of the International Code of Marketing of Breast-milk Substitutes by the World Health Assembly in 1981 (WHO 1981; WHO 1997). Sinced that time the World Health Assembly has also approved a series of resolutions to further clarify and strengthen the code. Its purpose is not to prohibit the marketing of breast-milk substitutes, but to assure that women receive full and fair information about their advantages and disadvantages. The code and all the subsequent related resolutions may be accessed at

http://www.ibfan.org/english/resource/who/fullcode.htm
There have been widespread violations of the International Code of Marketing of Breast-milk Substitutes, regularly documented by the International Baby Food Action Network (IBFAN). Detailed reports may be found on the IBFAN website at www.ibfan.org
The Baby-Friendly Hospital Initiative, described above, has established adherence to the code as one of its major requirements.

IBFAN has focused on inappropriate promotion of breast-milk substitutes by corporations. However, governments themselves sometimes violate the principles of the code. Governments commit violations not only by failing to force corporations under their jurisdiction to comply with the code, but also through their own distribution programs. For example, several countries distribute free breast-milk substitutes through their social service programs. More than half the infant formula used in the US is distributed free through the federal government’s Special Supplemental Nutrition Program for Women, Infants, and Children, commonly known as WIC.

In some cases, breast-milk substitutes are provided as part of emergency relief supplies. However, many experts agree that it is generally wiser to assure that the mother is well fed and provided with appropriate support so that she can breastfeed successsfully (IBFAN 2005; UNICEF 2005).

(10) EXTRA-JURISDICTIONAL OBLIGATIONS

Human rights work worldwide has focused on the ways in which the state, and thus the national government that represents it, has the primary obligation for assuring the realization of the human rights living under their jurisidiction. Human rights specialists are now giving increasing attention to extra-territorial obligations, or what would be described more precisely as extra-jurisdictional obligations (Künneman 2005). States have obligations not only to their own people but also to all people everywhere.

With respect to children, in particular, this means, for example, that those who export breast-milk substitutes and other infant foods have a measure of responsibility for their impact on the health of children in the receiving countries. Those who ship breast-milk substitutes as part of their humanitarian assistance relief packages have responsibility for the consequences of its use. More generally, people’s rights do not end at their national borders. 

The rhetoric at international summit meetings frequently speaks of a global commitment to end hunger. However, as illustrated by the final report of the Millennium Task Force on Hunger in 2005, the international community is simply asked to make charitable donations. The Millennium Task Force did not argue that the international community has, or should have, a genuine legal obligation to end hunger. With over ten million children dying before their fifth birthday each year, year after year, the consequences are enormous. Children born into poor countries are not born into a poor world. Everyone, everywhere, has some measure of responsibility for all children everywhere.

The purpose here is not to examine any of these specific issues in detail, but rather to show how human rights provide a useful framework with which to address all of them. The human right to adequate food is particularly relevant.

III. THE HUMAN RIGHT TO ADEQUATE FOOD

As human beings, children enjoy all human rights. The human rights of children with regard to their nutrition must be located within the broader context of the human right to adequate food in modern international human rights law and principles. The foundation lies in the Universal Declaration of Human Rights (UDHR 1948), which asserts, in article 25(1), that "everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food . . ." 

The right was reaffirmed in two major binding international agreements. In the International Covenant on Economic, Social and Cultural Rights, which came into force in 1976, article 11 says that "The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing, and housing . . ." and also recognizes "the fundamental right of everyone to be free from hunger . . . (ICESCR 1976)." 

In the Convention on the Rights of the Child, which came into force in 1990, two articles address the issue of nutrition (CRC 1990). Article 24 says that "States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health . . . (paragraph 1)" and shall take appropriate measures "to combat disease and malnutrition . . . . through the provision of adequate nutritious foods, clean drinking water, and health care (paragraph 2c)." 
Thus, the human right to adequate food is well established in international law. Even if the right had not been stated directly, it would be strongly implied in other provisions such as those asserting the right to life and health, or the Convention on the Rights of the Child’s requirement (in article 24, paragraph 2a) that States Parties shall "take appropriate measures to diminish infant and child mortality.”
On May 12, 1999 the UN's Committee on Economic, Social and Cultural Rights released its General Comment 12 (Twentieth session, 1999): The Right to Adequate Food (Art. 11) (General Comment 12 1999). This statement by the committee, interpreting the meaning of the human right to adequate food, constitutes an authoritative contribution to international jurisprudence.

Several non-binding international declarations and resolutions have helped to shape the emerging international consensus on the meaning of the human right to adequate food as it applies to children:

· In response to concerns about inappropriate marketing and promotion, the World Health Assembly adopted the International Code of Marketing of Breast-milk Substitutes in 1981 (WHO 1981; WHO 1997). The WHA approved a series of resolutions in subsequent years to further clarify and strengthen the code. 

· The World Summit for Children held in 1990 called for "Empowerment of all women to breast-feed their children exclusively for four to six months and to continue breastfeeding, with complementary food, well into the second year." 

· On August 1, 1990 the Innocenti Declaration on the Protection, Promotion and Support of Breastfeeding was adopted by participants at a meeting on Breastfeeding in the 1990s held at the Innocenti International Child Development Centre in Florence, Italy. The declaration stated a variety of specific global goals, including the goal that "all women should be enabled to practice exclusive breastfeeding and all children should be fed exclusively on breast-milk from birth to 4-6 months of age. Thereafter children should continue to be breastfed, while receiving appropriate and adequate complementary foods, for up to two years of age or beyond (Innocenti 1990).” In 1991 the UNICEF Executive Board passed a resolution (1991/22) saying that the Innocenti Declaration would serve as the "basis for UNICEF policies and actions in support of infant and young child feeding.” In May 1996 the World Health Assembly passed a resolution on Infant and Young Child Nutrition (WHA49.15) in which it confirmed its support for the Innocenti Declaration. 

· In 1992 the World Declaration and Plan of Action for Nutrition, agreed upon at the conclusion of the International Conference on Nutrition in Rome, pledged "to reduce substantially within this decade . . . social and other impediments to optimal breastfeeding.” The Plan of Action asserted, in article 30, "Breastfeeding is the most secure means of assuring the food security of infants and should be promoted and protected through appropriate policies and programmes." Article 33 stated that "Governments, in cooperation with all concerned parties, should . . . prevent food-borne and water-borne diseases and other infections in infants and young children by encouraging and enabling women to breast-feed exclusively during the first four to six months of their children’s lives." Article 34 provided a detailed call for action on promoting breastfeeding. 

· In 1995 the Platform for Action that came out of the Fourth World Conference on Women in Beijing called for promoting public information on the benefits of breastfeeding, implementing the International Code of Marketing of Breast-milk Substitutes, and facilitating breastfeeding by working women. 
· In 2003 the World Health Organization released its Global Strategy for Infant and Young Child Feeding. It recommends that all infants should be exclusively breastfed for six months, and breastfeeding should be continued, with appropriate complementary feeding, for up to two years and beyond (WHO 2003).
International human rights law has little to say explicitly about child feeding. However, article 24, paragraph (e) of the Convention on the Rights of the Child mentions breastfeeding. It says that States Parties shall take appropriate measures . . . 

To ensure that all segments of society, in particular parents and children, are informed, have access to education and are supported in the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and environmental sanitation and the prevention of accidents; 

Also, article 24 says that States Parties shall "take appropriate measures to diminish infant and child mortality.”

IV. RIGHT TO FOOD PRINCIPLES FOR CHILDREN

The human rights approach can be helpful in analyzing and perhaps resolving policy issues relating to child feeding, but the human rights still need to be interpreted.  A number of interested individuals, dissatisfied with prior attempts to formulate principles, agreed to discuss the issues through the Internet, beginning in May 1999 and continuing through to January 2000. The group’s goal was to articulate a list of agreed principles relating to human rights and infant nutrition. After long hard discussion, the group formulated the following: 

Consensus Statement Regarding the Nutrition Rights of Infants.

1. Infants have a right to be free from hunger, and to enjoy the highest attainable standard of health.

2. Infants have a right to adequate food, health services, and care.

3. The state and others are obligated to respect, protect, and facilitate the nurturing relationship between mother and child.

4. Women have the right to social, economic, health, and other conditions that are favorable for them to breastfeed or to deliver breastmilk to their infants in other ways. This means that women have the right to: 

a. Good prenatal care.

b. Basic information on child health and nutrition and the advantages of breastfeeding, and on principles of good breastfeeding and alternative ways of providing breastmilk.

c. Protection from misinformation on infant feeding.

d. Family and community support in the practice of breastfeeding.

e. Maternity protection legislation that enables women to combine income-generating work with nurturing their infants.

f. Baby-friendly health facilities.

5. Women and infants have a right to protection from factors that can hinder or constrain breastfeeding, in accordance with:

a. The Convention on the Rights of the Child,

b. The International Code of Marketing of Breast-milk substitutes and related World Health Assembly resolutions,

c. The International Labour Organisation’s Maternity Protection Convention Number 103 and its subsequent revisions, and

d. The Innocenti Declaration on the Protection, Promotion and Support of Breastfeeding.
6. States, represented by their governments, have an obligation to:

a. Protect, maintain, and promote breastfeeding through public educational activities,

b. Facilitate the conditions of breastfeeding, and

c. Otherwise assure that infants have safe access to breastmilk.

7. No woman should be prevented from breastfeeding.

The process and outcome of this “Consultation on Human Rights and Infant Nutrition” were described in a report to the meeting of the UN’s Sub-Committee on Nutrition in Washington, D.C. in April 2000 (Kent 2001; also see Kent 2004, Kent 2005).
This list is no more than a draft for discussion. It remains open to additions and amendments. 

V. RIGHT TO BREASTFEED vs. RIGHT TO BE BREASTFED?

One fundamental question that remains unresolved is, do children have a right to be breastfed? Of course that depends on what this is understood to mean. Early in the Consultation on Human Rights and Infant Nutrition, Pamela Morrison argued that children should have an unconditional right to be breastfed:

. . . how can a mother's right to exercise "freedom of choice" about how she feeds her infant (which presumably means the freedom *not* to breastfeed) be seen as equal to or, in fact, take precedence over the baby's right to his mother's milk? It seems to me that the mother's right to make choices (a social convenience) should be placed lower down on the hierarchy of needs than the baby's right to the food that nature provides (a biological necessity, without which he will either die or become ill).
Should mothers have no choice in the matter? What is the relationship between the mother’s interest in breastfeeding and the child’s interest in being breastfed? How do the mother’s rights relate to the child’s rights?

At times the mother and the child may have conflicting interests in relation to feeding. The conflict is raised in clear relief when it is argued that the child has a right not only to be well nourished but, more specifically, that the child has a right to be breastfed. Such a right could clash with the woman’s right to choose how to feed her child.

Article 3 of the Convention on the Rights of the Child says, "In all actions concerning children . . . the best interests of the child shall be a primary consideration." Combining this with the observation that breastfeeding is better than alternative methods of feeding, some argue that children have a right to be breastfed.

In human rights law and principles, it is true that decisions must be based on consideration of the best interests of the child, but that is not the only consideration. Moreover, it is assumed that normally the parents judge what is in the child’s best interests. The state should interfere in the parent-child relationship only in extraordinary situations, when there is compelling evidence that the parents are acting contrary to the best interests of the child.

Those who argue that the child should have the right to be breastfed center their argument on the point that breastfeeding is almost always best for the health of the child. While that may be true, it does not necessarily follow that breastfeeding must be mandated under human rights law. The task of human rights, and governance generally, is not to prescribe optimal behavior. Rather, their function is to establish outer limits, saying that people’s behavior should not go beyond certain extremes. Thus, people are allowed to smoke and eat unhealthy food, even though it is not best for them.

By definition, human rights are universal; they do not vary from country to country, from place to place. However, national and local legislatures are free to formulate legal requirements appropriate to their particular local circumstances, provided they do not conflict with general human right rights law and principles.

The child has great interests at stake, but few resources to be used to press for preferred outcomes. Given the child’s powerlessness, it is sensible to use the law to help assure that the best interests of the child are served. However, while it is surely appropriate to use the law to protect the child from outsiders with conflicting interests, the position proposed here is that it is not reasonable to use the law to compel an unwilling mother to breastfeed, or to prevent a willing mother from breastfeeding. For the purposes of framing appropriate law, the woman and child can be viewed as generally having a shared interest in the child’s well being. From the human rights perspective, the major concern is with protecting the woman-child unit from outside interference. 

In many countries, the dominant view is that mothers should remain free to feed their children as they wish, in consultation with other family members. Outsiders are obligated to refrain from doing anything that might interfere with a mother’s freely made, informed decision. Mothers should have appropriate and accurate information available to them so that they can make informed decisions. This is the approach taken in the International Code of Marketing of Breast-milk substitutes. The code is not designed to prevent the marketing or use of formula, but to assure that parents can make a fully and fairly informed choice on how to feed their children. The main task is not to prescribe to women what they should do, but to remove all the obstacles to feeding their children in accordance with their own well informed choices.

Thus, the solution suggested here is that the mother and child together should be understood as having a type of group rights. Breastfeeding is the right of the mother and the child together. This could be expressed as the following principle:

· Children have the right to be breastfed, in the sense that no one may interfere with their mothers’ right to breastfeed them.

This could replace principle 7, listed earlier: “No woman should be prevented from breastfeeding.”

This proposed formulation means that the mother-child pair, taken together, have certain rights in relation to outside parties, such as rights to certain kinds of information and services, and the rights to be protected from undue influences from outside interests. It does not say that women are obligated to breastfeed their children. It does not invite the state to intervene in the relationships between mothers and their children.

My personal view is that the principles proposed here (with the revised number 7) do not give priority to the mother or to the child, but instead try to forge a sensible balance between their interests. The principles are based on the concept that mothers should not be legally obligated to breastfeed, but rather they should be supported in making their own informed choices as to how to feed their children.

There is widespread concern that mothers might make unwise choices with regard to feeding their children. We then have two basic options: either have society override the mother’s choice, or find ways to support the mother so that she makes wise choices. In my view, the first approach is disempowering, while the second is empowering for women. If women are given good information, and have all the obstacles to breastfeeding eliminated, they are likely to make good choices. Women should be enabled to make their choices with objective and consistent information, and with the elimination of obstacles to carrying out their choices.

Rather than have the state make decisions for them, citizens in a democracy prefer assurances that nothing impedes them from making their own decisions. To the extent possible we should be free to choose, and that includes being free to some extent to make what others might regard as unwise or sub-optimal decisions.

A great deal of work remains to be done to clarify the ways in which human rights law and principles should apply to the feeding of children. The meaning and implications of terms such as “the best interests of the child,” “safety,” “adequacy,” and “the highest attainable standard of health” need to be worked out. 

The core of the debate lies in differences in views on the merits of breast-milk substitutes such as infant formula. Some people view formula as a good modern convenience while others view it as close to poison. Others are arrayed somewhere in between. In localities where there is strong evidence and a clear consensus that the use of formula would be seriously dangerous, it might be sensible to adopt rules limiting its use. However, the position proposed here is that until there is broad consensus on this point, the best universal rule would be to rely on informed choice, with mothers having a clearly recognized right to objective and consistent information on the risks of using different feeding methods in their particular local circumstances.

VI. RIGHTS SYSTEMS
There is a difference between saying that people ought to have something and saying that they have a right to that thing. The key difference between a simple statement of norms and a rights system is that in a rights system people have enforceable claims regarding the norms. Rights systems have norms, and they also have institutional arrangements to assure that the norms are in fact respected.
In any well-developed system of rights there are three major roles to be fulfilled: the rights holders, the duty bearers, and the agents of accountability. The task of the agents of accountability is to make sure that those who have the duty carry out their obligations to those who have the rights. Thus, to describe or design a rights system, we want to know: 
A. The nature of the rights holders and their rights; 

B. The nature of the duty bearers and their obligations corresponding to the rights of the rights holders; and 

C. The nature of the agents of accountability, and the procedures through which they assure that the duty bearers meet their obligations to the rights holders. The accountability mechanisms include, in particular, the remedies available to the rights holders themselves.

These are the three core components, the "ABCs" of any legal system of rights (Kent 2005, Ch 5). They apply to the global human rights system, and also to the systems of rights established within particular nations or other administrative units. For example, there can be a rights system within a prison or a hospital, in which prisoners or patients have clearly articulated rights, the correlative obligations of staff members and others are clearly spelled out, and there are established institutional means for holding the duty bearers accountable, including effective procedures that can be used by the prisoners or patients themselves.

Thus, rights systems require that rights and duties are clearly articulated and well known, and they require the establishment of systematic means of accountability to assure that those who have the obligations do in fact carry them out. The most fundamental of these is effective institutional arrangements through which the rights holders themselves can insist that their rights are realized. If the rights holders have no such recourse, it is not a properly functioning rights system.

Children’ rights with regard to their feeding, the correlative obligations of national government agencies and others, and the mechanisms of accountability should be spelled out in national legislation.

VII. NATIONAL LEGISLATION
While human rights law and principles are intended to be universal, they are deliberately stated in generalized form in order to leave room for interpretation at national and sub-national levels. This task of interpretation may be accomplished through the formulation and adoption of national law that is designed to support implementation of global human rights at the national level. 

When states become parties to international human rights agreements, they are expected to elaborate their understandings of those obligations by spelling them out in their own national law. Indeed, there is a positive obligation to do this. In the International Covenant on Civil and Political Rights, for example, article 2, paragraph 2 says: 

Where not already provided for by existing legislative or other measures, each State Party to the prevent Covenant undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such legislative or other measures as may be necessary to give effect to the rights recognized in the present Covenant.

General Comment 12 speaks about this in terms of the formulation of broad framework law on the human right to adequate food:

States should consider the adoption of a framework law as a major instrument in the implementation of the national strategy concerning the right to food. The framework law should include provisions on its purpose; the targets or goals to be achieved and the time-frame to be set for the achievement of those targets; the means by which the purpose could be achieved described in broad terms, in particular the intended collaboration with civil society and the private sector and with international organizations; institutional responsibility for the process; and the national mechanisms for its monitoring, as well as possible recourse procedures. In developing the benchmarks and framework legislation, States parties should actively involve civil society organizations (General Comment 12, para 29).
In preparing rights-based legislation in relation to child feeding, several major steps should be taken:

(1) Review existing national and sub-national (e.g., provincial) legislation relating to child feeding.

(2) Identify the major departments and agencies of government that have, or might be assigned, some responsibility for issue issues relating to child feeding.

(3) Survey legislation on comparable issues that has been adopted in other jurisdictions.

(4) Identify what issues relating to child feeding are of interest in the particular country, such as the sampling of issues listed above.

(5) Formulate basic principles regading child feeding. Although there is as yet no global consensus on the proposed principles described in earlier sections of this paper, these proposals can be used as the basis for formulating principles that can be agreed upon at the national level.

(6) Prepare a draft of new legislation for rights-based child feeding. Structure this legislation so that it clearly articulates (a) the relevant rights of both children and their mothers (or other caretakers); (b) the corresponding obligations of government agencies and others; (c) the mechanisms of accountability.

(7) Refine this draft on the basis of broad consultations within the government, with concerned nongovernmental organizations, and with the general public.

(8) Campaign for passage of this proposed legislation through a broad program of public education and debate.

New framework legislation on child feeding may be embedded into more comprehensive legislation on the care of children. It may incorporate existing legislation relating to child feeding directly or by making references to it. This legislation should take a large view and establish the means for steady improvement in child feeding. It should set clear goals provide means for monitoring progress toward the goals. For example, targets could be set out for increasing the proportion of mothers who exclusively breastfeed for at least six months, and for increasing the number of Baby Friendly Hospitals. 

The human rights of children should be concretized into specific entitlements at the national level. For example, one might say that all children are entitled to baby-friendly birthing conditions, and thus all pregnant women are entitled to have access to a baby-friendly maternity facility within twenty miles of their homes. These conditions could be defined in terms of the ten criteria for Baby-Friendly Hospsitals. The law also should provide for remedies for those who did not receive what they were entitled to, whether through administrative or judicial procedures. The law could establish specific remedies. For example, the law could require that any woman who did not have access to a baby-friendly health facility within twenty miles from her home would be entitled to the services of a lactation counselor at no cost.

Similarly, the right to breastfeed in public could be backed up by various devices. Managers of spaces open to the public such as shopping malls and concert halls could be provided with appropriate instructions to prevent harassment by their own staffs, and they could be instructed on how to handle complaints about women breastfeeding. Complaints about harassment could be invited by an appropriate government agency, an ombudsman’s office, or a nongovernmental organization. The law could mandate that those who harass breastfeeding mothers must participate in a two hour educational program. Breastfeeding advocacy groups could offer educational services under contract with the government. It is wiser to respond to this sort of issue with educational programs rather than with threats of punishment.

IBFAN has developed a model law for countries that want to adopt the principles of the International Code of Marketing of Breast-milk Substitutes into their national law (Sokol 1997). Of course countries that draw guidance from this model also should consult the specific legislation that has been adopted in other countries, and they should make adaptations to suit their own local circumstances. 

Similarly, there are collections of laws regarding maternity protection and breastfeeding in public that can be consulted to help in formulating aspects of national law relating to child feeding. The World Health Organization’s International Digest of Health Legislation, accessible at http://www3.who.int/idhl-rils/ may be helpful as well. 

Much can be learned about these issues from the Baby Feeding Law Group, “Working to bring UK baby food laws into line with international standards,” through its website at http://www.babyfeedinglawgroup.org.uk/ Comparable advocacy groups could be created in other countries, focusing on the child feeding issues that are of particular concern to them.

Although it may not always be obvious, child feeding is an enormously political issue, with many different parties pushing and pulling in different directions to pursue their own interests. Children’s interests should be protected through clear rights stated in terms of specific entitlements, named agencies with specific obligations for assuring the realization of those rights, and effective mechanisms of accountability. Through this sort of well-crafted law, the nation can spell out its commitments to assuring that all of its children are well nourished. 
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