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On November 20, 1989 the United Nations General As​sembly by consensus adopted the new Convention on the Rights of the Child.  It came into force on September 2, 1990 when it was ratified by the twentieth nation.  Thus, while it took ten years to negotiate in a working group of the Commission on Human Rights, it came into force more rapidly than any other human rights convention in history.  Weaving together the scattered threads of earlier international statements of the rights of children, the convention's articles cover civil, political, eco​nomic, social and cul​tural rights.  It in​cludes not only basic survival requirements such as food, clean water, and health care, but also rights of protection against abuse, neglect, and exploitation, and the right to education and to participa​tion in social, religious, politi​cal, and economic activities.

Seventy-one heads of state and government, and eighty-eight representatives at the ministerial level, participated in the World Summit for Children held at the United Nations on September 29-30, 1990.  It was the largest summit meeting ever held.  One of its major pur​poses was to promote the signing and ratification of the new convention.  By the conclusion of the summit 126 nations had signed the conven​tion, and 49 had ratified it.

President Bush gave a speech at the summit decrying the sad fate of children throughout the world, but he did not sign the convention.  He managed to finish his speech in less than four minutes, and "when it was over, he sprang out of his seat and was the first one out of the hall."
  He returned to Washington "to announce agree​ment on a federal budget pact that will sharply limit his administra​tion's spending on child welfare programs at home and aid abroad.  Bush then skipped the summit's closing session . . . to meet with a series of world leaders."

The summit culminated with a Declaration and Plan of Action in which national govern​ments made major commitments to take action in behalf of children.
  Unlike the convention, agreement with the Declaration and Plan of Action does not have the force of law, but it does represent a solemn commitment on the part of national governments.  Although the United States has not accepted the Convention on the Rights of the Child, it did agree to the summit's Declaration and Plan of Action.  Major responsibility for carrying out international aspects of the United States' commitment was assigned to the United States Agency for International Devel​opment, and major responsibility for managing its domestic aspects was assigned to the Department of Health and Human Services.  But nothing has been heard from these two agencies about these responsibilities.

It appears that the United States signed and then ignored the summit docu​ments.  The summit may have been nothing more than a bit of theater for the United States government.  Given its legal and political implications, however, it is more important that the United States has not signed and ratified the Convention on the Rights of the Child.

Many children around the world are in a sorry condi​tion.  Each year more than 14 mil​lion children die before reaching their fifth birthdays.  More than 80 mil​lion roam the streets of major cities, homeless.  Over 100 million are exploited for their labor and for their bodies.  Children are abused by strangers, by their families, and by their governments.  Why hasn't the United States signed the Convention on the Rights of the Child?

THE U.S. POSITION ON THE CONVENTION

During the negotiations, the U.S. raised numerous obstacles to the adoption of a strong Convention on the Rights of the Child.  At a committee meeting at the United Nations in Spring 1987 the U.S. was the only government to cast its vote against expediting the completion of the treaty.  Fears were also raised that the U.S. would hold up the proceedings by raising technical issues regarding the pay​ment of expenses incurred by a committee of experts.
  

The U.S. was particularly concerned with provi​sions of Article 38 regarding the minimum age for combat:

In recent years, many countries have dropped their objection to raising it to 18 years old.  But some countries, including the United States, say it would be too difficult for their armed forces to sepa​rate out those younger than 18 in time of war.  The United States allows enlistment at 17 with parental consent.

This week the United States, backed only by the Soviet Union, prevented the acceptance of a com​promise solution that would have required coun​tries to "endeavour to prevent" children from 15 to 18 from going to war.

An American text requiring countries to "take all feasible mea​sures" to keep children younger than 15 off the battlefield was accepted instead.

The U.S. was relatively isolated in the debate, opposing many other countries that favored the stronger language.  Nevertheless, the U.S. position prevailed.  Article 38 does not prohibit combat by those under 18, butsays that governments "shall take all feasible measures to ensure that per​sons who have not attained the age of fifteen years do not take a direct part in hostili​ties."  

The article also says that "states parties shall refrain from recruiting any per​son who has not attained the age of fifteen years into their armed forces."  "Refrain" does not constitute a strong prohibition.  Apparently the article allows chil​dren even younger than 15 to be recruited into military service.

The United States got its way in the negotiations with respect to the issue of military service, so that should no longer be a matter of concern.  The administration has said it would not sign the convention because of two major issues:  it forbids exe​cution for capital crimes committed by minors, and it does not take a stand on abor​tion.

Article 37 of the convention states that "Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offenses committed by persons below eighteen years of age."  Along with Pakistan, Iran, Iraq, and Bangladesh, the U.S. is one of the few remaining countries that execute people for crimes com​mitted before their 18th birthdays.
  The Inter-American Commission on Human Rights has declared that the U.S. violated the right to life by the execu​tion of two young men who were sentenced to death for crimes they committed before they were 18.

There is strong resistance in the U.S. to the idea of outlawing executions for capital crimes committed by children.  On June 29, 1988 the U.S. Supreme Court ruled that it is uncon​stitutional for states to execute young people for crimes com​mitted while under the age of sixteen unless new state legisla​tion explicitly provided for such executions.  Thus the court reasserted the right of the states of the United States to execute juveniles even for crimes committed before the age of 16.

On the following day the court announced it would consider banning capital punishment for murders committed before the age of 18.  This would have brought United States policy into compliance with the In​ternational Covenant on Civil and Political Rights and the Ameri​can Convention on Human Rights, two international instruments it has signed but not ratified.
  But on June 26, 1989 the Supreme Court ruled that the Constitution permits states of the U.S. to execute murderers who were as young as 16 when they commit​ted their crimes.

Thus the practice continues:

As of May 1990, there were believed to be 35 persons in 14 states under sentence of death, convicted of crimes committed when they were under 18 years old.  On 18 May 1990 a mentally-retarded black youth, Dalton Prejean, was executed in Louisiana.  He was the fourth juvenile offender to be executed in the USA since 1964 . . .

With regard to the abortion issue, in 1988 the negotiators added new language to the convention's preamble saying . . .
as indicated in the Declaration of the Rights of the Child adopted by the General Assembly of the United Nations on 20 November 1959, "the child, by reason of his physical and mental immaturity, needs special safeguards and care, including ap​propriate legal pro​tection before as well as after birth."

The last six words conform to the "pro-life" or anti-abortion position.  How​ever, because of its divisiveness, the negotia​tors chose not to elabo​rate the theme.  For pro-life activists, the convention is not explicit enough regarding safe​guards before birth, and thus is not acceptable.

Despite these two objections, it would be possible for the U.S. to sign and rat​ify the convention.  It could be signed with a "reservation" regarding the capital pun​ishment provision, thus reserving the United States' freedom on that issue.  There is nothing in the convention that would constrain the U.S. on the abortion question.  Thus there is no reason why the U.S. should forgo supporting all the other provisions of the convention that it favors (including some on which it won substan​tial concessions from other nations in the negotiating process) because of these two con​cerns.

past policy on human rights conventions

The U.S. has not yet ratified major inter​national human rights treaties such as

* the Covenant on Economic, Social and Cultural Rights and the Covenant on Civil and Political Rights, which implement the 1948 Universal Declaration of Human Rights;

* the two Protocols Additional to the Geneva Conventions of 12 August 1949, referring to international and non-international armed conflicts;

* the Convention on the Elimination of All Forms of Racial Discrimi​nation; and 

* the American Convention on Human Rights.  

The Genocide Convention, referred to the Senate in 1949, was not ratified until 1986, and did not become binding on the United States until 1989.

The U.S. hesitates to support a strong children's conven​tion at least partly for the same rea​sons it has always been reluctant to ratify human rights treaties:

(1) Many issues are viewed as within the jurisdiction of the individual states, and there is opposition to a creeping increase in the jurisdiction of the federal government.  There is a fear that through its power to make international agree​ments, the United States government might federalize issues which previously had been addressed only in state law.  The historical struggle to find an appropriate balance between the powers of the states and the power of the national government has not been fully resolved.  In relation to children's issues it appears to be not so much a struggle to gain power as a struggle to avoid responsibility.  Our children are the losers.

(2) International treaties, which must be signed by the Executive branch and ratified by the Senate, may supersede earlier domestic law.  The Congress fears that in some cases the Executive's treaty-making powers might be used in a roundabout way to create laws for the United States.  The Congress does not want the Executive to usurp its law-making function.  Because of this concern, in 1952 Senator John Bricker proposed a constitutional amendment stipulating that "a treaty shall become effec​tive as internal law in the United States only through legis​lation which would be valid in the absence of a treaty."  The Bricker Amendment was debated in the Senate for many years but was never passed.

(3) The U.S. has preferred to promote human rights around the world through bilateral action.  For example, Section 116(e) of the Foreign Assistance Act provides that funding for activities by the U.S. Agency for Inter​national Devel​opment will be provided on the condition that the receiving countries promote increased adherence to civil and political rights.  Also, according to the Trade and Tariff Act of 1984 (which renewed duty-free privileges under the Generalized System of Preferences), the Congress required countries to follow certain "internationally recognized worker rights" to qualify for trade benefits.

(4) United States domestic law tends to support civil and political rights but not economic and social rights.  In the U.S. there is no con​stitutional right to food or housing, for example.  The Department of State's Country Reports on Human Rights Practices for 1982 says that "The United States Government continues to be troubled by the [United Nations Human Rights] Commission's treatment of the right to development issue, which the United States is not prepared to recognize as a human right . . ."  The Convention on the Rights of the Child includes social and eco​nomic rights of the sort which trouble many people in the United States government.

(5) The U.S. does not want to open itself to monitoring of its per​formance with respect to human rights by other nations.  While it has finally ratified the con​vention on genocide, testimony on that convention makes it clear that the U.S. prob​ably would not agree to an international treaty prohibiting homi​cide.  That would lead to an intolerable intrusion into the internal affairs of the U.S.  The U.S. wants protection of human rights within the country to be accomplished under domestic law, not international law.

(6) Historically the primary parties to international law have been nation states.  With the adoption of the Universal Declaration of Human Rights and the Nuremberg trials, the development of international human rights law increas​ingly recognizes individual persons and groups as entities with standing in interna​tional law.  There is some resistance to this change in the character of international law.

(7) Some individuals are concerned that the application of international human rights law through the United Nations system is politically biased, challenging violations in small politically isolated countries but ignoring violations by major powers and their allies.

Apart from the United States' general reluctance to ratify treaties on interna​tional human rights law, its resistance to a strong Convention on the Rights of the Child is related to its mixed performance in regard to inter​national action in behalf of children.

U.s. policy on children

The U.S. is now generous in its support of the United Nations Chil​dren's Fund, but was not so helpful when UNICEF was first created.  UNICEF grew out of the United Nations Relief and Rehabilitation Adminis​tration, UNRRA, which had worked vigorously to help children who suffered as a result of World War II.  But

The United States was primarily responsible for termination of UNRRA in 1946, at a time when al​most all other participating nations wished it to continue.  The United States government also served notice that it did not intend to support the United Nations Interna​tional Children's Emergency Fund beyond June 1950, though in this case, it was overruled by the General Assembly.

When in 1953 the General Assembly voted to establish UNICEF on a perma​nent basis, "the United States, basically antagonistic to all internationally adminis​tered supply programs, vigorously opposed the move."
  The United States wanted UNICEF to be only an advisory body, and not a supply operation, so the U.S. abstained on the vote to make UNICEF a permanent body.

The U.S. Agency for International Development has a child survival program which operates in large countries where child mortality rates are especially high.  Like many governmental programs for children throughout the world, it is of high purpose but low budget.  In 1986 about $160 million was spent on the program.  Legislation has been introduced to require USAID to spend $200 mil​lion on chil​dren's programs, to counteract USAID's recent practice of allocating funds within its budget in a way which means "defunding programs for children."

Despite the strong evidence that inappropriate promotion and use of infant formula results in increased infant deaths in many third world countries, the U.S. opposed the development of a baby food marketing code at the World Health Assembly in 1980.  As a result of industry lobbying and ideological resis​tance against any sort of regulation of the marketplace, the U.S. cast the only vote against the code.
  At the 1989 negotiations for revising the General Agreement on Tariffs and Trade, the United States was among those pressing for new rules which would in effect overturn these WHO standards for the marketing of infant formula.

The United States insensitivity to the plight of children around the world cor​relates with its failure to look after its children at home.

The infant mortality rate is the number of children who die before their first birthdays for every 1000 born alive.  In 1910 the rate in the U.S. was 124.  The rate dropped steadily from 47 in 1940 to 10.9 in 1983, but then the speed of decline diminished rapidly.  In the late 1960s William Ryan commented:

Our infant mortality rate is . . . a national disgrace. . . .  Relative to other nations, our infant mortality rate does not look good and, in compari​son, our perfor​mance on this score is rapidly worsening.  At one time the United States ranked sixth among all nations of the world in this cru​cial measure of effec​tive health care.  (One might well wonder why, in view of our out​standing affluence, we should have any excuse for not ranking first, and by a wide mar​gin.)  Today, out of a total of fifty-seven nations, we stand only fifteenth.

The infant mortality rate has been going down in the United States, but not as fast as in many other nations, with the result that the United States' standing in the rankings has deteri​orated further.  In 1983 the U.S. ranked only seven​teenth among the nations of the world.

The deterioration continues.  In 1988 data the United States' infant mortality rate declined to 10.0, but 21 other countries had even lower rates.

Some areas in the U.S. have very high rates:

The nonwhite infant mortality in our nation's capi​tal exceeds that in Cuba and Jamaica, both signifi​cantly poorer coun​tries.  Statewide data mask more severe infant death problems in some city neigh​borhoods.  For example, two Baltimore census tracts show infant death rates as high as 59.5 per 1,000 live births.  This exceeds the 1981 infant death rates in Costa Rica, Panama, Guyana and Trinidad and Tobago, and is more than double the rates in the Soviet Union.

It is misleading to compare the worst in one country with the average in another; nevertheless, the point is telling.

Each year in the United States around 40,000 infants die before their first birthdays.  The U.S. Congress has created a National Commission for the Prevention of Infant Mortality.  Its funding is nowhere near to the level that would be needed to bring about significant reductions in infant mortality in the U.S.  The executive director of the commission says "There has been no overall leadership, no political will to act on behalf of children in the United States."
  

Over the years the United States has instituted many different programs in support of children's interests:  maternity and infant care projects; Medicaid coverage for maternity and child health care; Special Supplemental Food Program for Women, Infants and Children (WIC); Head Start; the National Commission to Prevent Infant Mortality; and others.   But there is one common thread through all of them; their persistent inadequacy.  Senator Patrick Moynihan, criticizing the sharp decline in Aid to Families with Dependent Children (AFDC) over the past 20 years, drew the picture:

Since 1970, we have cut the provision for children under AFDC by one-third . . . .  If someone had come along in 1970 and said, I have an idea for saving money; let's cut the money we give to welfare kids . . . by one third, we'd have said, You're a monster.  But that's what we did, quietly, by not keeping up with inflation.

Children are now the most rapidly growing segment of the poverty population in the U.S.  A child under 18 is seven times more likely to live in poverty today than a person over 65.  As the president of the Children's Defense Fund observed, "our children are growing poorer while our nation is growing richer."  Pro​grams which serve the inter​ests of children fared especially poorly under the Reagan administra​tion.
  But the pattern persists.  Between 1978 and 1987, spending on pro​grams for the elderly rose 52%; spending on children dropped 4%.  Nationwide, only 59% of the women who qualify for the WIC program (Special Supplemental Food Program for Women, Infants and Children) receive the benefits, and only 20% of eli​gible chil​dren are fully served by the Head Start program.  The Congress passed a family-leave bill to allow workers unpaid leave to care for a newborn, an adopted child, or a sick family member, but in June 1990 President Bush vetoed the bill because it would be too much of a burden for business.

The story has been told before, and repeatedly, by the Children's Defense Fund and others.  The government's own National Commission on Children reported:

In 1990, children are the poorest group in United States society.  More than one in five lives in a family whose income is below the poverty level.  Every night an estimated 100,000 children or more go to sleep homeless.  Malnutrition affects nearly a half million.  Despite a generation of medical advances, each day more than 100 Ameri​can babies die before their first birthday.  Each year approximately one million teenage girls become pregnant; and many have babies they are unable to nurture or support.

Children are not adequately protected from abuse.  In early 1989, in the case of Joshua DeShaney, a preschooler who had been severely beaten by his father, the Supreme Court of the United States decided that states do not have a positive obligation to protect chil​dren from family abuse.  Chief Justice William Rehnquist asserted that a state's fail​ure to pro​tect an individual against private violence is not a denial of the victim's constitutional rights.
  Why is it that we give so much attention to the abuse and neglect of children by their families and so little attention to the abuse and neglect of children by their societies and their governments?  As Judge Charles Gill of Connecticut put it:

Not only are child abuse and neglect wrong, but the nation's lack of an effective response to them is also wrong.  Neither can be tolerated.  Together they constitute a moral disaster.

Overall, the legal status of children in the United States is not much better than when they were regarded simply as the property of the parents, to be treated as the parents wished.

The Convention on the Rights of the Child is already in force, legally binding on those nations that have ratified it.  It may in time be recognized as codi​fying custom​ary international law as well, and thus, by articulating commonly accepted inter​national standards, it could also have a substantial impact on nations which have not ratified it.  Signature and ratification of the convention by the United States would influ​ence its domestic policy, and would also be important for promoting recognition of the convention as embodying international law applying to all nations.

On September 11, 1990 the United States Senate unanimously passed Resolu​tion 231 urging the President to sign the convention.  The House passed a similar Resolution 321.  Resolutions in support of the convention have been passed in New York City, Cambridge, Massachusetts, and Cleveland, Ohio, and in the state legisla​tures in New York, Ohio, and Rhode Island.  On January 7, 1991 the Los Angeles Times wrote an editorial head​lined "Stop Making Excuses, Sign It."  In April 1991 Senators Dole, Lugar, and Hatfield sent a letter to President Bush urging U.S. signa​ture.  The letter expressed concern that, rather than serving as a world leader on the issue, the United States is included with a small group of non-signers, along with nations such as Iran, Iraq, Libya, Ethiopia, and South Africa.
  Inter-Action, Amnesty International, Defense for Children International, Youth Ending Hunger, the United States Commission for UNICEF, Results, and other nongovernmental organiza​tions are pressing for United States action on the convention.  But there is still a great deal of work to be done.  Children's advocates in the United States have a major lobbying cam​paign before them to assure that the United States signs and rati​fies the Convention on the Rights of the Child.
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