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In any well-developed system of rights there are three major roles to be fulfilled: the rights holders, the duty bearers, and the agents of accountability. The task of the agents of accountability is to make sure that those who have the duties carry out their obligations to those who have the rights. 

Rights imply entitlements, which are enforceable claims on specific goods or services. This means that there must be some sort of institutional arrangement to which rights-holders whose claims are not satisfied can appeal to have the situation corrected. Enforceability means that those who are to fulfill rights/entitlements must be obligated to do so, and they must be held accountable for their performance.

These are characteristic of rights systems generally. It is useful to view the current international human rights system as just one concrete manifestation of that generic form.
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The international human rights system is often described n terms of the Universal Declaration of Human Rights of 1948 and the series of international human rights agreements that followed it. This approach emphasizes the specific norms or principles in international human rights law that should guide the behavior of states and other actors. The approach taken here, however, is to examine the nature of rights systems, describing the functions that must be carried out through such systems’ institutional arrangements. 

In mechanical systems, a governor is a control system, a means for keeping on target in pursuit of a particular goal. The goal could be a particular speed in the case of a steam engine or a particular temperature in the case of a furnace. In society, we usually think of government as a process and instrument for controlling and regulating the people. However, there is also a need to govern governments; that is, there is a need to restrain and to give direction to the governance of social systems. 

Many governments and other agencies have policies saying, for example, that there is to be freedom of speech, and social security, and many other good things. However, in many cases agencies go off course and fail to deliver on their promises. Where there are comprehensive and effective rights, there are specific mechanisms for calling the agency to account, that is, for making course corrections.

In any well-developed system of rights there are three major roles to be fulfilled: the rights holders, the duty bearers, and the agents of accountability. The task of the agents of accountability is to make sure that those who have the duties carry out their obligations to those who have the rights. Thus, to describe a rights system, we need to know:

A. The nature of the rights holders and their rights; 

B. The nature of the duty bearers and their obligations corresponding to the rights of the rights holders; and 

C. The nature of the agents of accountability, and the procedures through which they assure that the duty bearers meet their obligations to the rights holders. The accountability mechanisms include, in particular, the remedies available to the rights holders themselves.

One can have systems of rights not only within nations but also in many other settings. For example, patients in a hospital or inmates in a prison can have particular rights. Responsibility for implementation would then rest not with a government but with the institution's administration. The basic “ABCs” of rights systems, listed here, are characteristic of rights systems generally. It may be useful to understand the international human rights system as one concrete manifestation of that generic form. This study focuses on the character of rights systems generally, rather than the international human rights system in particular.

The three basic roles are described more fully in the following sections.

A. RIGHTS/ENTITLEMENTS

Not all rights are human rights. One key distinguishing feature of human rights is that they are universal. Another is that human rights are about matters essential to human dignity. As stated in the preamble of the Universal Declaration of Human Rights, "recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.”

Legal rights of all kinds (not just human rights) are enforceable claims. If one has a human right, one can make a claim that the government must do or desist from doing specific things to further human dignity. 

All individuals have all human rights simply by virtue of their being human, by definition. Local rights, however, apply only in particular jurisdictions. For example, there is a right to polygamy in some countries but not in others. My local hospital has a patients' Bill of Rights. These are rights, but they are not human rights. The term human rights is reserved for those rights that are universal and relate to human dignity. 

SOFT VS. HARD RIGHTS

Soft rights are defined here as rights that are not spelled out in the law, or if they are in the law there is no strong and effective institutional mechanism to assure their realization. 

Soft rights can be useful in a transitional stage. The Universal Declaration of Human Rights, for example, has been one of the most important statements of international law even though it is not binding and does not include any implementation mechanism. Its power arises from its cogent articulation of the near universal imperative: Do the right thing. This is the right thing.

In general, hard or strong rights are clearly articulated in the law, and there are effective mechanisms for implementing that law. There are designated agencies responsible for carrying out the law and there is adequate funding to do the job. There is clear recourse in law for individuals whose rights are not realized, and clear accountability. Hard rights have a history of cases through which the meaning of the right is tested and refined. However, in some cases, law that is relatively soft may nevertheless be well respected, as illustrated by customary international law.

RIGHTS IMPLY ENTITLEMENTS

Rights imply entitlements, which are enforceable claims on specific goods or services. Saying that entitlements are enforceable claims means that there must be some sort of institutional arrangement to which rights-holders whose claims are not satisfied can appeal to have the situation corrected. Enforceability means that the duty bearers, those who are to fulfill rights/entitlements must be obligated to do so, and they must be held accountable for their performance.

If you rent an apartment, the owner is entitled to a rent payment from you each month. That has nothing to do with human rights. However, this relationship illustrates the meaning of entitlement. The apartment owner is entitled to your monthly payment. You don't pay just if and when you feel like it. You do not give your rent money as a kind of charity. You owe it. And most importantly, if the owner does not get the rent money when it is due, there are some specific actions she can take to correct the situation, such as evicting you or taking you to court. 

All contracts imply entitlements. If I have a contract with you to paint my garage, and I give you the amount of money specified in the contract, I am then entitled to have the job done. If you don't fulfill your obligation, there are agencies to which I can take my complaint. The special thing that distinguishes legal rights is that they are enforceable. 

Many governments have programs designed to deliver specific social services. Sometimes the clients of these programs are formally entitled to these services in the law, but often they are not. Many social programs can be adapted to fit into the rights approach by specifying that their clients are entitled to particular services, and providing the clients with effective remedies they can pursue if they feel they have not gotten that to which they are entitled.

HAVING VS. REALIZING RIGHTS

A clear distinction should be made between having a right and having that right realized. If I pay you to paint my garage, I have a right to have it painted. Whether or not that right is in fact realized (fulfilled) is another matter.

All people have all human rights, in principle. But one must also ask about practice. Are those rights recognized in local law, and given practical effect? Where governments take human rights seriously, there are local laws and institutional arrangements in place to assure their realization. One can sometimes speak freely even if there is no specific freedom of speech; one can be employed even if there is no right to employment; one can obtain adequate food even where there is no right to adequate food. We need to know whether the human rights that we all have in principle has or has not been translated in each countries’ laws into specific entitlements. 

Human rights stated in international human rights treaties need to be translated into concrete entitlements in national law. If you want to know whether people have a particular entitlement locally, you look at national law. If you want to know whether that local right is realized—which is a different question—you look at how people are living, and compare that with the law. It is important to distinguish between, say, speaking freely and having a right to free speech, or between having adequate food and having a right to adequate food. 

B. OBLIGATIONS/COMMITMENTS
The obligations that duty-bearing agencies have with regard to the rights of others may be broadly categorized in terms of four different types or levels of obligation.

(1) The obligation to respect means that one is not supposed to interfere rights-holders enjoyment of their rights. For example, if prisoners have a right to practice their religion, those who run the prison are not permitted to block that practice in any way.

(2) The obligation to protect means that one is supposed to protect the rights holders from interference by others. Thus, if prisoners have a right to practice their religion, they should be protected from interference by other prisoners.

(3) The obligation to fulfill in the sense of facilitate means that those who carry the obligations may be required to take some positive actions to enable the rights holder to enjoy his or her rights. Thus, if a prisoner needs some minor equipment or amenities to carry out his or her religious practices, such as a prayer shawl or a quiet space, for example, these should be made available.

(4) In some cases there may be an obligation to fulfill in the sense of provide, meaning that there is a duty to provide some substantial goods or services to the rights holders. For example, if they have no capacity to produce adequate food for themselves, prisoners must be provided with food.

The obligation to fulfill by having governments or other agencies directly provide what is needed usually is a kind of residual category, becoming operational when respect, protect, and facilitate prove inadequate. The government may be cast as the provider of last resort, but only for certain limited categories of people in certain kinds of extreme conditions. The government normally does not have the obligation to fulfill the needs of those who are healthy and have reasonable access to employment or to productive resources and thus should be expected to provide for themselves. In contrast, when I sign a contract with my local Health Maintenance Organization, I expect comprehensive health care from them, in accordance with the contract.

Well-crafted rights law should be clear not only about the nature of the rights but also about the nature of the corresponding duties of the duty bearers. (The term law here is taken to include implementing statutes, administrative rules, etc.) It should say what goods or services must be provided, by whom, from what resources, etc. It is in this articulation of obligations that the duty bearer’s commitments are spelled out.

In a properly functioning rights system, those who have particular rights must know them. Just as rights holders must know their rights, the agents responsible for the realization of those rights, the duty bearers, must be aware of their duties. Moreover, one of the obligations of duty bearers is to make sure that rights holders know their rights. 

The four categories of obligations can be used to examine the obligations associated with all sorts of rights, but their relative importance is different for different rights. For example, with respect to the freedom of speech or of religion, the primary obligations are at the level of respect and protect. The right to housing is understood to mean that government must respect and protect one's existing housing arrangements, but it does not mean that government must provide housing. Similarly, the common interpretation of the right to employment is that government must respect and protect, but it is not normally obligated to fulfill the need by providing employment opportunities to every individual. In contrast, the right to education is commonly understood to mean that government itself must fulfill the need by providing educational services directly. 

If social policies and programs are to be rights-centered, they must be explicitly based on the idea that the beneficiaries are entitled to something. The beneficiaries should be able to be active participants in making sure they get that to which they are entitled.

C. ACCOUNTABILITY MECHANISMS

If the law says that people have a particular right, the duty for assuring the realization of that right should be assigned to some specific agency. In addition to identifying the duty bearer, the law should also provide for some sort of institutionalized accountability mechanism to assure that the duty-bearing agency does what it is supposed to do. 

There should be explicit standards against which the accountability agency evaluates the performance of the duty-bearing agency. If the rights-holders entitlements are not clear and widely recognized and accepted, it will be difficult to hold the duty-bearing agency to account for failures to fulfill those rights. 

Accountability agencies have two distinct phases in their operations. One element is monitoring or detection to determine whether there is deviation from the standard, and in what degree. The second is correction through which something is done with the information obtained to restore the behavior to the zone of acceptability. 

In some cases, detecting and reporting on the deviation to the duty bearers may be sufficient to induce them to correct their own behaviors. In other cases some stronger inducements may be needed.

In the international human rights system, there is little capacity to actually pursue and punish human rights violators. However, there is a reasonably good system of detection, by both governmental and civil society agencies. Although not backed by powerful tools of correction, these alerting mechanisms do appear to have considerable effect. 

An accountability agency functions by assessing the performance of the duty bearers against the established standards. The accountability agency informs the duty bearers of those assessments in order to guide them toward improving that performance. In some cases the accountability agency might also have the power to impose sanctions of different types, but in many cases they function on the basis of "constructive dialogue"—persuasion rather than punishment. 

Accountability agencies might take several forms. In regard to national human rights performance, accountability from "above" comes from international organizations, particularly the United Nations treaty bodies. There is a kind of "horizontal" international accountability when one nation state offers guidance to another, guidance that is between peers. That is, states are peers in principle, on the basis of their "sovereign equality.” Guidance from "below" comes from within the nation, from the civil society through concerned organizations and the population as a whole, and most importantly, from the rights holders themselves. 

When nations critically assess one another's human rights performance, that can be viewed as a kind of "external horizontal" accountability. There is also a kind of "internal horizontal" accountability when some government agencies monitor the performance of other government agencies. 

REMEDIES FOR RIGHTS HOLDERS

While there can be many different mechanisms of accountability, the most fundamental is that available to the rights holders themselves or their representatives. Individuals who fail to get what they are entitled to under the law should have means available to them for pressing their claims. Remedies for rights holders rest on the foundation that they must know their rights, and they must have appropriate institutional arrangements available to them for pursuing the realization of those rights.  It is through these remedies that claims become enforceable. All rights in the law (not just human rights) rest on the principle ubi jus ibi remedium--where there is a right there must be a remedy. Where there are no effective remedies, there are no effective rights.
With regard to human rights, article 8 of the Universal Declaration of Human Rights asserts, "everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.” There has been a curious failure to develop strong remedies for human rights violations in national law. It seems many human rights advocates had overlooked the fact that the primary locus of realization of human rights is within nations, not in the international setting. This may have resulted, in part, from an assumption that domestic court systems are adequate to the task, and no special remedies are needed with regard to human rights. However, the historical evidence contradicts that view.

In properly functioning rights systems, rights holders must have and know about realistic means for seeking remedies if they feel their rights have not been realized. Despite its centrality to rights systems, human rights advocates often neglect this requirement of availability ofand knowledge about locally accessible remedies. 

The remedies available to rights holders are essential elements of any properly functioning rights system. These remedies assure that individual will not be treated simply as passive objects. Having rights that are enforceable means recognizing that people should have specific powers to make claims on the world in which they live.

National governments can use this three-part framework--the ABCs--in drafting national law or policy designed to assure the realization of rights. The framework can also be used for adapting specific programs, such as national welfare programs or nutrition programs, to conform to the rights-based approach. The program's policies may be reformulated so that its clients have clear entitlements to its services, and so that the program makes explicit commitments to honor those entitlements. A complaint procedure can be established so that those who feel they have not obtained their entitlements can get a fair hearing and, if necessary, have the situation corrected. Rights-oriented programs can be highly empowering, helping to engage people as active participants in shaping the circumstances in which they live.
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