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Most mediators have been trained to help improve the parties’ communication, to help parties see their needs and interests, to create elegant solutions for mutual gain, and help them reframed positional bargaining into joint problem-solving. However, the author believes that disputes about money are fundamentally different from other types of disputes. Claims for money start with positional bargaining, end with positional bargaining, and resist efforts to reframe them into problem-solving experiences. Settlement negotiations in claims for money are difficult because they are dominated by traditional bargaining.
Claims for money are rarely resolved with elegant solutions for mutual gain. They are usually settled with prolonged bargaining consisting of numerous rounds of painful concessions.

The mediation of large civil cases where the parties are represented by lawyers are often mediated in a style that has become described as evaluative mediation. The critics of evaluative mediation sometimes described as a highly directive process conducted by aggressive lawyers and former judges who serve as the mediators and achieve settlement by imposing their opinions on the parties, belittling, berating, or ignoring them and their positions, and engaging in arm-twisting tactics. The author believes that mediators can be facilitative rather than evaluative in their approach to mediating disputes about money.
The author believes that the majority of civil lawsuits, whether they are state or federal claims, will be settled through the payment of money. Civil trial court mediators must come to grips with the fundamental reality that the settlements will be primarily monetary and will seldom involve interest-based, inventive or innovative, joint-gain, or win-win solutions.

Most mediators have been trained to use a problem-solving approach and to reframe positional bargaining into problem-solving negotiations, but this style collides with the realities of negotiations about money in the following respects:
- the parties to positional bargaining tend to withhold information

- the parties want private session so they can talk about private information

- the first topic the parties want to talk about is the case and its value

- the proposals made by the parties are monetary in nature

- the parties will make multiple rounds of monetary proposals and spend the better part of the mediation doing so

- the parties become frustrated and angry with each other as they swap proposals

- movement from one proposal to another stops before the parties reached their "best" numbers

- one of the most important things a mediator can do is to help the parties move through their negotiating ranges when they are inclined to stop and frustration

Lawyers are necessary but are often viewed negatively and thought of as being aggressive, condescending, combative, and greedy. One joke says, “99% of lawyers give the rest of them a bad name.”
Parties in civil litigation and their lawyers are reluctant to talk openly with each other and with the mediator in general sessions. Many negotiators and lawyers discourage conversation in general sessions in mediation because they hoped to gain, or at least not give up, and advantage at trial. They maintain an information fantasy believing that they can spring this in accordance, withheld information on an opponent during a trial in a dramatic way and gain an important advantage that will allow them to win their case. The general rule is the less said to the other side about the evidence in a case, the less chance there is a giving away important information. Because they are never sure what their clients will say in an unrehearsed mediation, lawyers generally instruct their clients to say very little.

Frequently, the most important factors influencing settlement are those that are withheld. Those factors include: the strengths and weaknesses of the case and the lowest or highest number to which the parties will move to settle the case. These are factors we would normally call the "bottom-line" or the reservation price. Lawyers and parties make a strategic decision not to reveal this information. However, what they think is strategic information often turns out to be information that, if they did convey it to the other side, would help settle the case.
A cliché is defined as an overused expression and sometimes refers to an expected or predictable action. It may or may not be true. There are many clichés you might hear in a mediation, especially with experienced parties.
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Clichés

Who goes first? (Plaintiff)

Who goes first? (Defense)

   -I'm not going to bid against myself.

Claimant’s first proposal is higher than the case analysis.

One party reacts strongly to a perceived outlandish proposal.

   - I'm out of here.

   - That is insulting. Is that what they think my momma is worth?

   - That's insulting. Do they think I am stupid?

   - I'm not going to bid against myself.

   - OK, I'll give them as ridiculous a number as they gave me.

   - I'm not even going to dignify that number with a response.

They are going backward!

A low -ball proposal is made in order to send the message that it is not identified as such.

They're just not here in good faith.

I'm not going to do their homework for them. Or, nobody gets free discovery.

It's not the money; it's the principle.

We want them to know we are serious.

We don't want to move too fast, too soon.

They are just not getting it.

We are not going to pay a dime more than other companies.

But we do not have any more room to move.

They are not moving fast enough.

Okay, they move five, so I'll move five.

This case isn't going to settle.

Let's cut to the chase (early in the negotiation).

Tell them we're not going any higher/lower.

Is that really their best number?

I don't have any more room to move (statement made when the end clearly is near).

I'll go to $XX, but only if it will settle the case.

Let's just go to our bottom line (late in the negotiation).

Do you have a suggestion?

Do we have to go back in there with them again?
