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Executive Summary
A study of the effective style, skills and techniques of experienced commercial mediators in the UK was conducted for MATA (Mediation and Training Alternatives).  Ten senior mediators were interviewed and then observed in up to three mediations. Data collected from the mediators used a variety of techniques including: rapport building, use of humor, use of private meetings before the opening, risk assessment, moving parties from exploration to negotiation, closing the gap, and managing expectations.

Rapport, rapport, rapport.  Mediators put a great deal of emphasis on rapport, approaching people on a human level. They were friendly and personal where possible. The impact was to make connections, draw people into the process, build trust, and relax the parties.

Use of humor. Humor was a feature in a great majority of the observed mediations, particularly in the pre-opening private meetings. It was a way of relating with the parties and relaxing them, and often lightening a tense atmosphere.

Use of private meetings before the opening. To get to know the players, build rapport, demystify the process, prepare parties for the opening joint session, steer decision-makers towards participation.

Managing expectations. About the process as a whole, about what can and cannot be achieved today, about the opening joint session, about the negotiation phase and low offers or large gaps.

Moving parties from exploration to negotiation. Discouraging parties from dwelling too long on facts and merits, moving them into a discussion of numbers as early as possible in the process.

Risk assessment. A constant feature throughout the exploration and negotiation phases. Testing arguments, questioning perceptions about trial prospects, helping parties to analyze their strengths and weaknesses, exploring the risks of litigation, urging parties to look at their own exposure.

Closing the gap. Observed in the negotiation phase of all mediations. Encouraging sensible and credible numbers early, challenging low offers and lack of movement, moving parties off rigid positions.

The following techniques were observed:

Humor

“The only binding decision I make is when to stop for lunch.”

Risk assessment

Where do you see your major hurdles in this litigation?

If you were to have a bad day in court, what would that look like?

Are you exposed to a possibility that a judge might ….?

What are the pressures on you to settle?

What’s your best case, what’s your worst case?

If you were to factor in the risk for litigation how would you do it? How much is it

worth to you in commercial terms to buy that risk off?

What is the risk that you are running in trying to get your case home?

What is it worth for you to settle today and not spend four days in court?

What’s the risk and cost for you to take it to trial and have someone decide it for

you? What’s it worth to pay to avoid it?

What is your risk of losing? How much are you willing to pay to buy that risk off? Please value that risk.

I understand where you are coming from but you have to balance up the risk of

a judge saying differently.

Winning a case and getting the money you want isn’t a simple thing. Money

today in your hands is worth a lot.

What does it take, if you don’t settle, to get the $200,000 in your pocket? What

is it going to cost you?

What is your best position worth?

There’s no quick ticket to getting the money you want.

If it goes his way… if it goes your way.

Getting it now and buying certainty.

Do you really understand what you’re getting into?

Think about what it’s going to take you – cost you - to get the money you want.

What is your best position worth? What are you likely to recover at trial?

Moving parties from exploration to negotiation

Do you need to know any more about their position?

• Is there any mileage in getting you further entrenched in the facts? If there is

let’s do it, if not let’s go to numbers.

• How much of the law do you want to get into? Would it be better to get numbers on the table?

• What do you have to discuss before you can look at numbers? Would

discussion of legal/technical points be helpful?

• To what extent do you need to know their position better or are we in a position

where you’re prepared to say we understand the risks and are prepared to

make a settlement based on that… or do we need to make more explorations?

• [In opening session:] The focus today is not on what’s happened before but on

where you can agree. What do you have to discuss before you can look at

numbers, before you can get into a position to negotiate? Would discussions of

legal and technical points be helpful? (Their answer: NO!)

• Do we have to argue the legal points? My experience is that it doesn’t work.

• I am a great believer in seeing what the gap is early. Parties need to know how

far apart they are.

• Ought we not look at what they are willing to offer to you and what you are prepared to accept early in the process rather than at 4pm?

• It doesn’t matter why you agree; it matters where you agree.

• One way to move forward is to put a toe in the negotiation pool. Each of you

doesn’t know what the other is prepared to do to settle. At some point

discussion has to get into figures.

I don’t want to get bogged down, and I imagine you don’t, in a battle of the

experts.

Closing the gap

What is necessary is to catch their attention? Put enough on the table that

makes it difficult for them to walk away.

If we are going to start the bidding I would like to go back with something

credible.

A proposal that you think there’s a fighting chance that he’ll accept, anything

else is a waste of time.

Challenging low offers/lack of movement:

What’s the reaction you think you’ll get to that? Please ask yourselves what

effect you expect.

Do you think that offer is in the right ballpark? If you’re going to settle, it will

settle in a range, a zone of possible agreement. Do you think your figure is in that zone?

If you offer that, will they stay?

If you come back with a realistic offer then you have a chance to stay in the

negotiation.

If you want to settle there are going to have to be big moves from both sides.

If parties want more from the other side, encouraging them to put arguments

forward to convince them:

What arguments can you put forward to the other party to encourage them to

put in more money?

How do you want to get the number higher? Can you persuade them of that?

If you are going to persuade the other guys to go home with very little money

then you have to shake their confidence on the points they are putting forward.

That there is a message in an offer: the amount “speaks” something and it is

important to consider what message is being conveyed. Encouraging party to send

an offer that says “we recognize there is some risk for both of us, we’d like to sort

this out today and seriously engage in a commercial negotiation, but we’re not going

to offer everything you want.”

If you are going to give them a counter offer I encourage you to think in terms of

a number that speaks to them.

To think in terms of what it is worth for them to settle, rather than positional

bargaining. Urging them to look at their own exposure:

Think about an offer you can live with, the value of settling today.

Consider your own position: what is it worth to you to get out of this?

Think in hard commercial terms what is the least/most you’re prepared to

accept/pay to get rid of this. Go there now.

The mediator goes through a risk analysis exercise in detail: direct costs,

irrecoverable costs, value of disruption to business, litigation risk (%), max win, min win, min lose. “What is a reasonable settlement figure based on this picture?”

End phase:

This is the moment to dig deep and make an impressive offer.

If I can get $x will you take it? [To prevent the onion slicing that is typical at the

end of the negotiation phase.]

If you’re going to give concessions to the other side it has to be concessions

that mean something to them.

Encouraging parties to generate options and solutions

• How do you think we can make best use of today?

• What’s the best way to run the mediation most effectively?

• Do you have a feeling as to the quickest and most effective route to settlement?

• How can we advance this process profitably?

Where do you think this might go, how might it pan out?

What’s the next move, where do we go from here?

At the end of the day it’s going to be a deal between you and him. I’ll need your

help in knowing what’s going to work and what’s not going to work.

Information about the other side:

What do you think the other party’s position is?

Give me information about the personalities and styles in the other rooms.

Any guidance on them as people? Where are they likely to be coming from?

What’s the best way through to them? Are they hard-nosed or reasonable negotiators?

Mediators also invite parties to provide what the other side(s) would need if they were to be persuaded to change their minds and shift their positions:

If I am going to convince the other party I need ammunition from you.

What can you give me to convince them that they are wrong?

Managing expectations

A technique observed in all the mediations.

About the opening joint session

The opening is often posturing.

Don’t be dismayed about opening session, typical at this stage for parties to be

sabre-rattling.

Just because someone expresses their case strongly doesn’t mean they’ll be

intransigent in the negotiation.

About the process

Preparing parties for what may lie ahead.

Mediation is like a journey: obstacles along the way that will frustrate, depress,

make you wonder why you are here.

Quite often there’s despair at 3pm. Hang in there, we can get through it.

There are necessary rites of passage before we can get to a settlement.

I’ve done a lot of these and we have to go through these phases so please

don’t talk about leaving now.

We can only go as fast as the slowest person so there may be frustration.

About what can be achieved

Mediators are clear and realistic about what can and cannot be achieved today.

Here to find a solution that both parties can live with. No one gets everything

they’d like. An outcome that gives you enough.

Think about a realistic fair compromise, not what you want.

Both parties will leave the mediation thinking they are right and the other is

wrong, but the deal will do. What will matter is the number agreed.

This isn’t to do with justice; it’s simply about doing what’s possible.

If there is a commercial solution here today it will be more than you want to pay

and less than he wants to receive. No settlement that has everyone going away

skipping and dancing.

The best mediation is when people walk away a little disappointed.

About the negotiation

Preparing parties for low offers and big gaps.

It’s not their last word; it’s their first word.

• There’s a big gap, but not one that is unbridgeable.

• I don’t know what their first bid is but my experience is that when I bring it in it

feels like a bucket of icy water. Please don’t walk out.

• I don’t want you to react adversely to the offer because it’s an opportunity to get

into negotiation.

• [Preparing one side for an extremely low first offer from the other side:] Don’t be

disheartened; all that counts is their best offer.

• All negotiations start like this. My job is to keep you in the building.

Use of language

All mediators were observed to speak in an articulate and often inspiring way. Some

mediators (4 in total) specifically chose to use metaphors, vivid descriptions and

dramatic expressions for an intended impact. 

Examples:

When I bring in the first offer it can feel like a bucket of cold water.

Think about the impact of that offer: like pouring petrol on the flames.
• This is a journey; there are hills to get over before we can see where we are

going.

• There is an area of calm water between the parties. If they go there they will

settle.

• A bird in the hand is worth two in the bush. [Settling now rather than running the

risks of a trial in court.]
Time management

Half the mediators actively managed time throughout the mediation day. Often the

commitment to managing time was explicitly raised at the start of the mediation day,

in either the pre-opening private sessions or the opening joint session.

• Negotiation tends to take as long as we have, I will push you forward.

• We could spend a lot of time….

• We can do this is in a day.

• My hope is for a normal workday, but it’s up to you, I will keep momentum

going.

• Do you have a feeling for the quickest and most effective route to settlement? If

we can get the route right we can save a lot of time.

• Come on guys, it’s 3:45pm and we haven’t had an offer on the table.

• We can all be here till midnight, is depends on how quickly parties move.

Other gambits

- “What is the best way forward?” 
- “What issues do we need to discuss?” 
- “What is the main obstacle to settlement?”

