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The Courts in Hawaii have tested and implemented alternative dispute resolution (ADR) processes at every level of judicial activity.  Motivated and inspired by Chief Justice Ronald T. Moon and before him, Chief Justice Herman T. F. Lum, to seek greater efficiencies and user satisfaction in the administration and delivery of judicial services, Alternative Dispute Resolution (ADR) has become an important and integral component of judicial process. ADR has transformed the Courts and the practice of law in a manner unanticipated just 25 years ago. 


Much of the alternative dispute resolution (ADR) infrastructure is designed to encourage earlier resolutions; increase party participation and control over the outcomes of their legal disputes; and provide parties and counsel with a productive “time out” from the stress, rigors and costs of litigation.  This productive break also allows parties to explore options not available in litigation. 


A commonly heard “truism” is that “98% of all lawsuits settle out of court,” and many attribute this to the increase in ADR use.  A study of six months of cases that terminated in Hawaii’s circuit courts during 1996 shows that approximately 52% resolved by settlement, 46% were court-adjudicated terminations and only 2% terminated by trial verdict.
   
There are a number of reasons that most cases do not go to trial.  Some cases are effectively uncontested. Contested matters are resolved through judicial decisions on motions; direct party negotiations; judicially facilitated settlement conferences; and ADR processes such as mediation, fact-finding, and arbitration. 


This article discusses various state and federal court rules and programs that incorporate, encourage, or mandate parties to use or consider alternatives to litigation.  

I.
HAWAII STATE COURTS

In 1985, the Hawaii Supreme Court, with instrumental leadership from Chief Justice Lum, made Hawaii the first state to create a comprehensive ADR program for the Judiciary.  That program later became the Center for Alternative Dispute Resolution (Center), established by statute.  The Center designs ADR programs, mediates and facilitates public policy disputes, conducts training for state and county employees, and promotes the use of ADR processes.  
In 1994, the Hawaii Supreme Court adopted a simple, but profound, aspirational provision in the Hawaii Rules of Professional Rules of Conduct.  Rule 2.1 urges lawyers to advise clients of ADR options to litigation, as follows:  

Rule 2.1. ADVISOR.
 In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation. In a matter involving or expected to involve litigation, a lawyer should advise a client of alternative forms of dispute resolution which might reasonably be pursued to attempt to resolve the legal dispute or to reach the legal objective sought. (emphasis added)

This provision in the Rules of Professional Conduct has since been buttressed by legal practice and procedure rules expanding and incorporating ADR processes throughout the judicial system. 


A.
Hawaii Appellate Courts

In the mid-1990s, the Hawaii Supreme Court faced an unprecedented backlog.  The backlog resulted from several factors, including a turnover of all justices in a one-year period.  Chief Justice Ronald Moon enacted several measures to address the problem.  One such measure was the appellate mediation program, started in 1996.  
If a case is included in the appellate mediation program, participation is mandatory.  There is no charge for this program, as the court’s mediators -- retired judges and justices, and retired and semi retired attorneys -- are volunteers.  If the parties choose a mediator other than the court appointed mediator, they must pay for any costs incurred. Parties whose cases are not included in the program may “opt in,” or ask to be included.   


In the more than 12 years since the program’s inception, 421 cases have been included.

Of the cases mediated, 51% settled in whole or in part. 


Pertinent court rules are Rule 31 and 33 of the Hawaii Rules of Appellate Procedure and

the Hawaii Appellate Conference Rules.  For more information, please visit http://www.state.hi.us/jud/ctrules/hacp.htm, or call 539-4237.

II.
TRIAL COURTS 

A.
State Circuit Court 


As of 1996, Rule 12(b)(6) of the Rules of the Circuit Courts requires a face-to-face conference between each party’s lead counsel.  The rule requires: 

(6) A statement that each party, or the party's lead counsel, conferred in person with the opposing party, or with lead counsel for each opposing party, in a good faith effort to limit all disputed issues, including outstanding discovery, and considered the feasibility of settlement and alternative dispute resolution options. A face-to-face conference is required under these rules and shall not be satisfied by a telephone conference or written correspondence. The face-to-face conference shall take place in the judicial circuit where the action is pending unless otherwise agreed by counsel and/or the parties. (emphasis added) 
 
The rule presumes that face-to-face discussions will ensure substantive and complete discussions and exchanges about settlement, and that such thorough conversations are less likely to take place through brief phone calls.  

Additionally, Rule 12(b)(7) requires a statement identifying any party who objects to ADR and the reasons, as well as identification of any process the parties agreed on.

Also, Rule 12.2 of the Rules of the Circuit Courts authorizes the court to order parties to participate in an ADR process. The rule also permits a party to seek a court order to participate in an ADR process.  

B.
Circuit Court -- Court Annexed Arbitration Program (CAAP)

Former Chief Justice Lum had a keen interest in implementing programs within the Judiciary that offered alternatives to litigation.  Thus, in 1985, Chief Justice Lum created the Judiciary’s Program on Alternative Dispute Resolution and requested the program’s director and several judges, including Chief Justice Ronald Moon (then sitting as a trial judge) to explore the feasibility of establishing a mandatory, non-binding arbitration program in our court system.  

In late 1985, the Judiciary implemented an experimental arbitration program, focusing on tort cases with a value of $50,000 or less.  When then-Judge Moon was appointed as the first arbitration judge, he never imagined that almost 1,350 cases per year, statewide, would be resolved through the CAAP.  The CAAP has changed significantly over its twenty-plus years of existence, starting out as a non-binding arbitration program for personal injury cases with a projected jury verdict of $50,000 or less, providing services only on Oahu.  Now the CAAP serves cases in all circuits, the jurisdictional amount is $150,000, and there is a pilot project for contract cases.


There have been other changes as well.  Perhaps one of the most significant changes is that the “sanction” for requesting a de novo trial and not significantly bettering the verdict is now 30%.  See Rule 26.  Originally, the disincentive was at 15%.


The pilot project for contract cases began in 2005.  Although parties in contract cases sometimes sought to opt into the CAAP before the initiation of the pilot project, now parties in select cases are notified by the CAAP that their cases are eligible for inclusion in the pilot project.  See Hawaii Arbitration Rules, Rule 30.  Not many parties chose to be included when the project first started.  As of August 31, 2008, however, 123 were pending in the pilot project, including seven cases that asked to be included.  There are 37 arbitrators for this pilot project (a different panel than for the personal injury cases).    


CAAP relies on volunteers to serve as arbitrators.  Eligible attorneys are those who have been in practice at least five years.  Many CAAP arbitrators comment that what they learn from serving as an arbitrator helps them as advocates.  For more information about the CAAP or to volunteer to be an arbitrator, please call the CAAP administrators for each circuit:  Frances Yamada on Oahu at 534-6000, Colin Rodrigues on Maui at 244-2855, Lester Oshiro on Hawaii Island at 961-7435, and Steven Okihara on Kauai at 482-2308.


The CAAP Rules are found at www.state.hi.us/jud/ctrules/har.htm.

C.
Family Court


1.
Volunteer Settlement Master Process (VSM) (First Circuit)
Judge Mark Browning envisioned a better way of helping divorcing couples solve their problems.  He convened a group of concerned practitioners and others, and in 2004, the Family Court of the First Judicial Circuit and the Family Law Section of the Hawaii State Bar Association collaborated to develop a new joint process – the Volunteer Settlement Master Process.  Licensed attorney members of the Family Law Section serve as the VSMs and help divorcing couples settle financial and other issues.  The Senior Judge of the Family Court selected and appointed VSMs.  So far, approximately 50 family law attorneys have been selected to serve as VSMs.
The Family Court assigns a VSM to divorcing couples scheduled for a conference to set a trial date.  Cases involving restraining orders or domestic violence allegations do not go through the VSM process.
For effective use of time, the couple is required to organize its financial paperwork before the meeting with the VSM.  The VSM meets with the divorcing couple and their attorneys for up to 3½ hours, or longer, to give them an opportunity to express their respective views.  The VSM guides the process; the parties create any agreement reached.  There is no cost to the divorcing couple for the VSM services.
The VSM process is confidential.  Subject only to the provisions of the Hawaii Rules of Professional Conduct and the Hawaii Rules of Evidence, all communication among and between the master, the parties, and their attorneys is not disclosed to the Family Court or anyone else.  After the meeting, the VSM sends a report to the Family Court saying whether there was a meeting, who attended, and whether the case settled.  
As of July, 2008, 378 cases had gone through the VSM process, and 291 of them settled.  The settlement rate of 77% underscores the effectiveness of this collaborative project and the contribution made by the members of the Family Law Section of the Bar.

Questions or comments about the VSM process should be directed to the Hawaii State Judiciary's Center for Alternative Dispute Resolution at 539-4ADR(4237).  For more information or to get the forms visit the Judiciary’s website at www.courts.state.hi.us/page_server/Services/34579D13DCC05A18FF99201593.html


2.
Judicial Pre-trial Assistant Program

This program focuses on abuse and neglect cases filed in the First Circuit.  There are currently two volunteer Judicial Pre-trial Assistants (JPAs) who volunteer their time, Dr. Scott Hashimoto and Phillip Nerney.  JPAs Hashimoto and Nerney are experienced lawyers and mediators, with backgrounds in psychology and counseling.  They use their mediation skills to bring parties and counsel together to look for solutions and voluntary settlements.


3.
Mediation in Divorce and Paternity Cases


Although not exactly a “program,” each circuit routinely refers contested divorce and paternity cases to mediation. Rule 53.1, Family Court Rules, allows the court to refer parties to ADR.  That rule states:  “The court, in its discretion or upon motion by a party, may order the parties to participate in an alternative dispute resolution process subject to conditions imposed by the court.” Often the parties choose to mediate at the community mediation centers, located on each island.


Oahu:  The Mediation Center of the Pacific, Inc.  (521-6767)

Maui:  Mediation Services of Maui  (244-5744)
Molokai:  Mediation Center of Molokai (553-3844)
Hawaii (Hilo):  Kuikahi Mediation Center (935-7844)


Hawaii (Waimea):  West Hawaii Mediation Center (885-5525)

Kauai:  Kauai Mediation Program, Kauai Economic Opportunity, Inc.  (245-4077, x. 237)


Under a contract with the Judiciary, these community mediation centers provide affordable and high quality services to the public.  For filed cases, the cost is no more than $60 per party, per session.  The centers will reduce or waive the fee if the clients are in a low income population.

The centers collectively mediated approximately 600 domestic cases in the past year.  Often parties mediate at the centers prior to filing so they can file for an uncontested divorce.  Approximately 57% of the family court cases mediated at The Mediation Center of the Pacific (Oahu) result in written agreements.

D.
Probate Court


There are specific rules that apply to mediation of Probate, Trust, Conservator and Guardianship of the Property cases.  
Rule 1 of the Mediation Rules adopted by the Probate Court in 1996 provides: 
The probate court may refer probate, trust, conservatorship, and guardianship, cases in the State of Hawaii to mediation. Cases may be referred upon the petition of a party, by written stipulation of all parties, or upon the court's own motion. Participation in the mediation is mandatory in all cases that the court refers to mediation.

When parties are referred to mediation, they may select a mediator or alternatively, the Court can appoint a mediator if the parties do not jointly select one.  The rules also address the authority of the mediator, attendance and participation, confidentiality, immunity and sanctions and may be found at http://www.state.hi.us/jud/ctrules/hpr.htm.

Hawaii’s Probate Court Rules are also unique because of the Kokua Kanawai option.   This option allows the Probate Court to enlist a neutral person to serve as on officer of the court with authority to confer, consult, and investigate the full range of pertinent circumstances related to a contested probate, trust, guardianship or conservator proceeding, and make recommendations to the Court in these sensitive and difficult disputes.  See Probate Court Rule 113. You may find the rules of the probate court at http://www.state.hi.us/jud/ctrules/hpr.htm.

E.
District Courts


1.
Small Claims Mediation

On most trial days in small claims courts state-wide, mediators from the community mediations centers meet with parties before their cases are heard by a judge.  There is no cost for the mediation and the sessions are relatively short (approximately 30 minutes).  Hawaii’s small claims mediation began in the early 1990s.  The results may be surprising, as approximately __% of these cases settle each year (percent will be added at a later date).  For more information, please contact the community mediation centers.


2.
Residential Summary Possession Cases


As with the mediation of small claims cases, residential landlord-tenant cases are usually mediated at the courthouse on the day set for trial.  There is no cost for the mediation and the sessions are relatively short (approximately 30 minutes).  For more information, please contact the community mediation centers.



3.
Temporary Restraining Orders (TROs)(non-family members)

Approximately 3,000 TRO cases are filed in the courts each year.  The community mediation centers mediate some of these cases to help parties develop solutions.  Statewide, the centers mediated approximately 300 TRO cases last year.  

In the First Circuit some cases are referred to a Volunteer Settlement Master (VSM) in the District Court.  The meetings with the VSM are held at the court house.

4.
Misdemeanors 
Restorative Justice is a new trend in criminal justice.  In 2000, after two years of meetings throughout Hawaii to discuss Restorative Justice, Chief Justice Moon signed a resolution endorsing Restorative Justice (RJ) and the concept of Pono Kaulike.   In RJ, the victim often has a more prominent role than in the “traditional” justice system.  In the Hawaii Judiciary, Pono Kaulike refers to “Equal Rights and Justice for All,” and refers to an “attempt to deliver services and resolve disputes in a balanced manner that provides attention to all participants in the justice system including parties, attorneys, witnesses, jurors, and other community members who are active participants in the justice system.”

In September 2002, the Hawaii Friends of Civic and Law Related Education, a non-profit organization, collaborated with the district court (first circuit) to develop a pilot RJ program.
  Judge Leslie Hayashi and Attorney Lorenn Walker started a pilot project in the district court (Oahu) called Pono Kaulike.  In that program parties attend one of three distinct types of RJ processes:  (1) a Restorative Conference in which the defendant, victim, and supporters of both meet in a group to talk about how the wrongdoing affected them and how the harm may be repaired; (2) a Restorative Dialogue in which the defendant and victim meet together to discuss the crime; and (3) a Restorative Session in which the parties meet separately with a facilitator.  For more information about this program please contact Lorenn Walker at lorenn@lorennwalker.com or 637-2385. 
III.
FEDERAL COURTS

A.
Ninth Circuit Court of Appeals 


1.
Ninth Circuit Court of Appeals Mediation Program   

This 20 year old program provided the model for Hawaii’s appellate mediation program and not surprisingly there are many similarities between the two.  Unlike Hawaii’s program that uses volunteer mediators, the federal court program uses nine staff mediators who are based in San Francisco and Seattle.  The mediators review the Civil Appeals Docketing Statement filed by appellants and, based on this review, schedule cases for a telephonic settlement assessment conference.  These conferences are held in about 70% of the court’s civil cases. 

At the assessment conference, counsel and the mediator decide together whether: 1) to keep the case in the mediation program, and 2) if so, whether to hold further telephonic sessions or to hold an in-person mediation.  The mediators will come to Honolulu as needed, with no set schedule. Hawaii cases are assigned to the Ninth Circuit mediators on a six month rotation with the aspiration of combining a number of mediations in one trip.    

If counsel would like a case brought into the mediation program in which a telephonic settlement assessment conference has not been scheduled, counsel should notify the mediation program at 415.355.7900, or write to Claudia Bernard, Chief Circuit Mediator, U.S. Court of Appeals for the Ninth Circuit, P.O. Box 193939, San Francisco, CA. 94119-3939.  Approximately 1,000 cases are mediated each year; total civil caseload for the Ninth Circuit is about 4,000.


B.
Federal District Court


Local Rule 16.2, Scheduling Conference, requires counsel to attend a scheduling conference and be prepared to discuss, among other things, the appropriateness of the case for special procedures including ADR.  Counsel must also be prepared to talk about settlement prospects and participation in the court’s mediation program or other ADR processes.  

Local Rule 16.6 governs pretrial statements.  The rule requires counsel to summarize the status of settlement negotiations and/or participation in any ADR processes.  Counsel must also note whether further participation or negotiations are likely to be fruitful.  See Local Rule 16.6(n).

The court has extensive mediation rules, found  at Local Rule 88.1.  Through that rule, ADR is authorized for all civil cases pending before the Hawaii district courts.  In 2003, the Hawaii U.S. District Court enlisted and trained a panel of mediators.  Lead counsel, clients, representatives, or parties with full settlement authority are required to attend the mediation conferences.  At the conclusion of the mediation, the mediator files a report addressing the date of completion; whether settlement was reached; if settlement was reached, the dates for complete documentation; and if settlement was not reached, whether further ADR efforts would be fruitful.

The Bankruptcy Court also has ADR rules.  See Local Rule 9019-2.  As in the district court, there is a panel of mediators.  

The same confidentiality rules apply to both, incorporating Rule 408 of the Federal Rules of Evidence.   There are also limitations on the communication parties and mediators may have with the court – with few exceptions, they may not communicate the substance of any position, offer, or other matter that came up in the mediation session without consent of all parties.  

You may find the local federal rules on-line at www.hid.uscourts.gov/misc/lrfinal6-2003.pdf.
IV.
LOOKING FORWARD

The ADR field is ever-changing and new processes and law changes are being discussed.  One possible change would be to adopt the Uniform Mediation Act, which would provide a privilege for parties, mediators, and others who are involved in mediation.  This would be a significant change from the current structure – Rule 408 of the Rules of Evidence.


Another innovation is called “Collaborative Law.”  Collaborative Law is currently used mostly in divorce cases.  In Collaborative Law parties and their counsel agree that they will work collaboratively to settle their case without going to court.  If they are not able to, the attorneys who have previously committed to not participate as adversary or litigation counsel will withdraw and new litigation counsel will represent the parties in court.  Collaborative Law is popular in some communities on the mainland and the Uniform Law Commission is drafting possible legislation that would create a privilege for this process too.


There are many other innovations that have been used in Hawaii.  Here it is common for judges and mediators to work together to resolve cases.  Combinations of mediation and arbitration have been tried.  One of the attractive components of ADR is that processes can be best tailored to meet the needs of the public.  

The innovations, testing and implementation of ADR processes in all of the courts of Hawaii have been far-reaching and fundamental. ADR processes, where appropriately applied, enhance user satisfaction with the legal system and improve the delivery of prompt justice and dispute resolution. The “culture” of the judicial and legal community has fundamentally changed, in large part because courts and attorneys have embraced ADR processes to help solve the community’s legal disputes.



Elizabeth Kent is the Director of the Hawaii Judiciary’s Center for Alternative Dispute Resolution.  You may reach her at 539-4238.    

Lou Chang, Esq., is an arbitrator, mediator and provider of neutral services.  You may reach him at 384-2468, louchang@hula.net or at LouChang.com.


Lou and Elizabeth appreciate and acknowledge the helpful input of the many people who assisted in writing and editing this article.  
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