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Indigenous Rights, Praxis, and Social Institutions

Ulla Hasager

“Since time immemorial, Hawaiians have accessed
 and gathered resources of the land and sea”

(ÿÏlioÿulaokalani, brochure, 1997).

The State of Hawaiÿi Constitutional Convention of 1978 added the following
paragraph to the Constitution of the State of Hawaiÿi clarifying the traditional rights of
the indigenous peoples of Hawaiÿi, which, had been codified into written law for the
past 160 years.

The State reaffirms and shall protect all rights, customarily and traditionally
exercised for subsistence, cultural and religious purposes and possessed by ahupuaÿa
tenants who are descendants of native Hawaiians who inhabited the Hawaiian
Islands prior to 1778, subject to the right of the State to regulate such rights
(Article XII, Section 7, State Constitution, quoted from State of Hawaiÿi, Supreme
Court (hereafter SC) 1998:19).

In 1995, the State of Hawaiÿi Supreme Court ended a series of rulings, gradually
broadening the understanding of access and gathering rights of native Hawaiians.
When the court confirmed traditional and customary access rights in the so-called
PASH/Kohanaiki ruling, it drew a strong reaction; especially among realtors, real estate
owners, and developers who urged lawmakers to clarify and control these rights.
Legislators have since repeatedly introduced bills to define and contain native rights,
perhaps to accommodate critics. In November, the so-called Hanapi case brought the
first Supreme Court ruling narrowing native rights.

Adverse reaction to court confirmations of already existing rights and long-term
practices of an indigenous people had counterparts in other first world-countries.
Development and exploitation of the resources in areas occupied by indigenous peoples
are dramatically increasing – not in the least because modern technology eases access to
these often-remote areas and their resources, such as oil in Alaska and uranium in
Australia. When some indigenous peoples, successfully employ the court systems
(supported by civil disobedience) to protect their resources and time-honored rights,
citizens – both non-indigenous and indigenous – grow aware of the indigenous rights
that their own national laws supposedly protect. This awareness can create negative
sentiments, ranging from fear and scape-goating to efforts to contain the already-
established protection of indigenous rights under the western-style (“modern”)
property laws.

In first world countries, courts protection of indigenous rights often depends on
common law and on a few paragraphs in the national constitutions mentioning these
rights as parts of other law complexes – most often land laws. The basis for establishing
these rights in Hawaiÿi is proof of some version of “customary and traditional” rights
“exercised for subsistence, cultural and religious purposes” (SC 1998:19).

This article looks at how the above series of court rulings interpreted traditional
and customary rights in Hawaiÿi, especially the most recent case, from an
anthropological point of view to identify what these concepts mean in practice to
different peoples and agencies, including the academic establishment. The focus will be
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on access and gathering rights, which in fact are inseparable from many other rights,
such as the right to religious freedom, burial rights, and historic preservations rights
(MacKenzie 1991, Part IV:211-77). Kanaka Maoli rights will be compared to the status of
native rights of the Australian Aborigines/Torres Strait Islanders. As with Kanaka
Maoli rights, the native rights of these peoples also take the right to exclude others
from one’s property out of the so-called bundle of rights which comprise western-style
private property laws.

Codification of Traditional Hawaiian Rights

Today, native Hawaiian rights are protected by the State Constitution as noted
above and by other provisions of federal and state law. In 1996, the Kanaka Maoli
historian, Davianna McGregor, who frequently serves as an expert witness in court
cases, identified a basic framework for the defense of traditional and customary rights
in an article entitled “An Introduction to the Hoaÿäina and Their Rights.” She found that
the rights of hoaÿäina (the cultivators, lit., friends of the land) are rooted in “the
customs, practices and rights of the original and still primary social unit of the Hawaiian
people, the ÿohana" (extended family). The ÿohana family system “encourages sharing of
household and subsistence activities” and connects “generations from the past, the
present, and the future,” leaving to the living generation “the responsibility of
respecting and continuing family and cultural traditions” (McGregor 1996:2-3).

The basic land division, the ahupuaÿa, is of central importance to traditional and
customary rights claims, as we will see below. An ahupuaÿa was generally a pie-shaped
piece of land, stretching from the mountains, uka, out into the ocean, kai, to the reef.
Within this area, almost all the needs of the makaÿäinana were supplied (Kelly 1997:1).
This is the basis for the general mauka-makai orientation (towards the mountain, towards
the sea) of Känaka Maoli and other residents of Hawaiÿi, even today.

During the 1840s and 1850s, the traditional Kanaka Maoli system of undivided
use right to land and resources challenged by the development of a the western system
of divided or individual private property rights. The transformation was initiated in the
so-called Mähele (“Division”) of the lands of the Kingdom of Hawaiÿi. The intent was to
end the many different levels of stratified society, in which access was available to all on
the same areas of land held in trust by the aliÿi nui (high chiefs). The original policy of a
tripartition of the land to the government, aliÿi (chiefs), and makaÿäinana (commoners)
resulted in less than twenty-nine thousand acres for all the makaÿäinana and lesser
chiefs in kuleana awards (lots of land that the hoaÿäina obtained title to). More than
ninety-nine percent of the lands were allotted to the aliÿi, the möÿï (king), and the
government. However, all lands were subject to the rights of the hoaÿäina, “native
tenants.” The landowners of these lands, therefore, were held responsible for
maintaining the rights of the hoaÿäina, basically the right of access, “access to the
resources that sustain life, culture, environment” (Kelly 1998:3). The kuleana awards
were too small for survival without traditional rights.

Two-and-a-half years after the Mähele, the Kuleana Act of 1850 attempted to
clarify the rights of the “native tenants.” According to the Privy Council Record, the
King (Kauikeaouli) inserted into this Act Article 7 “as a rule for the claims of common
people to go to the mountains, and the seas attached to their own particular lands
exclusively,” thereby providing access to resources outside the boundaries of small
plots of land, because “a little bit of land even with allodial title, if [the people] be cut off
from all other privileges would be of very little value” (quoted from “Life with PASH!”
1997(I):006b). Article 7 reads in its entirety:



33

When the landlords have taken allodial titles to their lands, the people on
each of their lands, shall not be deprived of the right to take firewood, house
timber, aho cord, thatch, or ti leaf, from the land on which they live, for their
own private use, should they need them, but they shall not have a right to take
such articles to sell for profit. They shall also inform the landlord or his agent, and
proceed with this consent. The people also shall have a right to drinking water, and
running water, and the right of way. The springs of water, and running water,
and roads shall be free to all, should they need them, on all lands granted in fee-
simple: Provided, that this shall not be applicable to wells and water courses
which individuals have made for their own use (August 5, 1850; quoted from
Territory of Hawaiÿi 1925:2112; emphasis added).

The words italicized in the above quote were later deleted. However, except for
the heading, first sentence and a few typographical changes, this article is preserved in
today’s Hawaiÿi Revised Statutes (HRS) Chapter 7-1 (State of Hawaiÿi 1985).
Furthermore, since 1892, it has been written into Kingdom, Territory, and State law,
successively, that the codex of law builds on common law, “except as otherwise
expressly provided by” constitutions and laws, “or fixed by Hawaiian judicial
precedent, or established by Hawaiian usage” (State of Hawaiÿi 1985: Chapter 1-1;
emphasis added).

The Constitutional Convention of 1978, which created Article XII, Section 7,
intended, according to McGregor’s analysis of the proceedings (1996:11-12), for this
article to remove the limits on what could be gathered, according to HRS 7-1. The
constitutional amendments also provided for establishing criteria and procedures for
regulating water use in Hawaiÿi, which eventually resulted in the State Water Code of
1987. The Water Code contains a section on “Native Hawaiian water right” which
specifies “traditional and customary rights of ahupuaÿa tenants”: “Such [...] rights shall
[...] include, but are not limited to, the cultivation or propagation of taro on one’s own
kuleana and the gathering of hihiwai, opae, ÿoÿopu, limu, thatch, ti leaf, aho cord, and
medicinal plants for subsistence, cultural, and religious purposes” and that these rights
“shall not be diminished or extinguished by a failure to apply for or to receive a permit”
(State of Hawaiÿi 1989:  Section 174C-101, (c) and (d)).

Traditional and Customary Kanaka Maoli Rights
in the State of Hawaiÿi Supreme Court’s Rulings

Over time, traditional and customary rights have been specified – broadened or
narrowed – through court cases. A series of rulings by the Hawaiÿi Supreme Court since
1982, have been especially concerned with Hawaii’s constitutional mandate to protect
these rights:

• ∑Kalipi v. Hawaiian Trust Co., Ltd., 1982 (hereafter Kalipi);
• ∑Pele Defense Fund v. Paty, 1992 (hereafter Pele Defense Fund);
• ∑Public Access Shoreline Hawaiÿi v. Hawaiÿi County Planning Commission, 1995   

(hereafter PASH/Kohanaiki); and
• ∑State of Hawaiÿi v. Alapai Hanapi, 1998 (hereafter Hanapi).

The question of native Hawaiian access rights was central to all these cases,
especially the questions of who could access which lands. The table below illustrates the
development over the years in the rulings with respect to these two key questions.
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SUMMARY OF NATIVE HAWAIIAN RIGHTS IN RECENT SUPREME COURT CASES
1

YEAR COURT CASE DEGREE OF LAND WHOSE
DEVELOPMENT RIGHTS

1982 Kalipi Undeveloped Native Hawaiian residing
within the ahupuaÿa

1992 Pele Defense Fund Undeveloped Native Hawaiian from ahupuaÿa
and neighboring ahupuaÿa

1995 PASH/Kohanaiki Not fully developed All native Hawaiians
and perhaps others

1998 Hanapi Not fully developed All native Hawaiians
and not zoned  and perhaps others
residential

Below is a short summary of each ruling with a focus on traditional and
customary rights. The Hanapi case is treated in most detail, since the other cases are
better known (see also McGregor’s article in this volume).

Kalipi, 1982

William Kalipi, Sr. denied unrestricted access to gather for subsistence and
medicinal purposes, sued the owners of two Molokaÿi ahupuaÿa. He had a house lot in
ÿÖhia ahupuaÿa and an adjoining taro field in Manawai ahupuaÿa (SC 1982:3),2 he
claimed native Hawaiian kuleana rights under HRS 1-1 and HRS 7-1, supported by the
language reserving kuleana for hoaÿäina (ibid.:4). His claims were rejected, because the
court decided that the traditional purpose of the ahupuaÿa was to secure all the
resources needed for a subsistence life style within its boundaries (ibid.:6-7), and
therefore residents had no need to access other ahupuaÿa. The Kalipi ÿohana had lived in
the ahupuaÿa in question until 1975.

The ruling in Kalipi recognizes that the State of Hawaiÿi has a constitutional
mandate to protect traditional and customary native Hawaiian rights. It cannot argue for
extinguishing traditional rights simply because they might be inconsistent with “our
modern system of land tenure” (SC 1982:4). The courts must assure that “lawful
occupants of an ahupuaÿa [defined as persons residing within the ahupuaÿa], [...] for the
purpose of practicing native Hawaiian customs and traditions, [may] enter undeveloped
lands within the ahupuaÿa to gather those items enumerated in [HRS 7-1]” (ibid.: 7-8;
emphasis added) – subject to governmental regulation. The court did acknowledge a
potential existence of rights beyond the ones listed in HRS 7-1.

The “undeveloped land” requirement was imposed, according to the logic that
exercise of traditional gathering rights on fully developed property “would conflict with
our understanding of the traditional Hawaiian way of life in which cooperation and non-
interference with the well-being of other residents were integral parts of the culture”(SC
1982:9, emphasis added). In a footnote in the Kalipi ruling, the court makes it clear that
the access and gathering rights “do not prevent owners from developing the lands” (SC
1982:8n2).

Pele Defense Fund, 1992
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Claiming breach of the ceded lands trust,3 the Pele Defense Fund in December
1985 sued the Board of Land and Natural Resources and Campbell Estate for a land
exchange of public for private lands, undertaken between the two parties in Puna,
Hawaiÿi Island. The public lands of Wao Kele ÿO Puna Natural Area Reserve and other
Puna lands (approximately 27,800 acres) were exchanged for about 25,800 acres of
Campbell Estate lands at Kahaualeÿa, Puna (SC 1992:584-85). Furthermore, the Defense
Fund asserted that Campbell Estate and the three geothermal companies were
excluding native Hawaiians from their constitutional rights to access and gather on the
exchanged lands (SC 1992:584-85) in violation of the State Constitution’s Article XII,
Section 7.

The breach of trust claim was dismissed by the court because it transgressed the
statute of limitation. Other important issues raised in this case were the right to sue
under the Admission Act, Section 5(f), and the question of sovereign immunity. The
court did consider the claim of constitutional violation of access rights, because this claim
did not depend on the land exchange.

The court opinion in the Pele Defense Fund case written by Justice Klein upheld
the ‘Kalipi rights,’ but added that, “[u]nlike Kalipi [who based his claims on land
ownership], PDF members claim [native Hawaiian] rights based on the traditional
access and gathering rights of native Hawaiians in the Puna region” (SC 1992:618-19).
Analyzing the intentions behind the Article XII, Section 7, the court concluded that
“[n]ative Hawaiian rights [...] may extend beyond the ahupuaÿa in which a native
Hawaiian resides” (ibid.:620-21).

PASH/Kohanaiki, 19954

Nansay Hawaii in 1990 filed for a Special Management Area (SMA) Permit with
the Hawaii County Planning Commission (HCPC) in order to develop the coastal zone
area of the ahupuaÿa of Kohanaiki, which is north of Kailua-Kona on the island of
Hawaiÿi. The company planned to use the 450 acres of shoreline area for a “destination
resort”: two hotels, 330 multiple family residences, a golf course, restaurants, and other
amenities to their development. At the ensuing hearing in September 1990, a public
interest organization called Public Access Shoreline Hawaii (PASH) and Kanaka Maoli
Angel Pilago requested a contested case hearing regarding the permit. HCPC rejected
the request in November, claiming that PASH and Pilago did not have “standing”
(special interest) in a contested case. At this time it also granted Nansay the SMA
permit. PASH and Pilago took the matter to the Circuit Court, which in turn instructed
HCPC to hold the contested case hearing. Nansay and HCPC thereafter took the case
to the Intermediate Court and eventually to the Supreme Court (Native Hawaiian
Advisory Council, “Summary of the Kohanaiki Decision,” July 1997, reprinted in “Life
with PASH!” 1997(I):001-02).

The ruling involved the question of traditional and customary rights and has
been called the strongest statement in Hawaiian courts relating to native Hawaiian
rights. The essence of the ruling was that any Kanaka Maoli has the right to exercise
traditional and customary rights on lands that are “less than fully developed”
regardless of the ahupuaÿa of residence. It criticized Kalipi for ignoring Kanaka Maoli
practices and being too concerned with the private property concept. It also instructed
that the state must not attempt to regulate native Hawaiian rights out of existence (SC
1995:passim).

PASH/Kohanaiki decision instructed the Hawaiÿi County Planning Commission
that it is, as are all state agencies, required to take actions to protect native Hawaiian
traditional and cultural rights. The ruling stated that the terms “native,” "Hawaiian,”
and “native Hawaiian” are not legally defined, neither in the statutes or through legal
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history. The decisions also did not endorse the federal 1921-definition from the
Hawaiian Homes Commission Act, which uses a fifty percent blood quantum
requirement, as the developers and county urged it to do. On the contrary, the
decisions stated that “those persons who are descendants of native Hawaiians who
inhabited the islands prior to 1778 and who assert otherwise valid customary and
traditional Hawaiian rights are entitled to [constitutional] protection regardless of their
blood quantum” (SC 1998:24). It left open in the ruling whether non-Kanaka Maoli
descendants of the kingdom of Hawaiÿi and non-Kanaka Maoli ÿohana members can
legitimately claim native Hawaiian right (SC 1998:24,24n8).

PASH/Kohanaiki examined the legal developments of land tenure in Hawaiÿi and
concluded that “the issuance of a Hawaiian land patent confirmed a limited property
interest as compared with typical land patents governed by western concepts of
property” (quoted from SC 1998:20). “Limited property interests” was not defined, but
it was made clear that one limitation of the property rights would be to allow access for
“constitutionally protected native Hawaiian rights, reasonably exercised” (SC 1998:20).
The court decisions suggested to examine the degree of development, including current
uses of the property, to determine whether the exercise of constitutionally protected
native Hawaiian rights on the site would be inconsistent with modern reality (SC
1998:26).

Community Response to the PASH/Kohanaiki Ruling

The PASH/Kohanaiki ruling created a considerable concern and activity among
some business men and lawyers. The concerns were that the ruling would have far-
reaching negative consequences for outside investment, that property value would
decline, causing tax revenues to decrease and that this would lead to an increased tax
burden or cutbacks in social services, which again would cause increasingly polarization
of the residents along ethnic lines (see for instances testimonies reprinted in “Life with
PASH!” 1997(I):032-36). With these dire predictions in mind, land owners, title
companies, developers, and others urged the state Legislature to assure title to land and
pass laws that would identify protected native rights and limit the ways they could be
exercised. Each successive legislative session since the ruling has accordingly seen
attempts to define and restrict the concept of “native Hawaiian rights” (ibid.).

One such attempt came in January 1997 with Senate Bill 8 (SB 8) and House Bill
1920 (HB 1920), both of which specifically addressed the Kohanaiki/PASH decision, and in
fact both bills contained provisions going against the supreme court ruling. The issues
in these bills continue to surface in state politics and as a typical reaction provoked by
the Supreme Court ruling, SB 8 will be discussed in some detail.

The purpose of SB 8 was “to provide private landholders with reassurance
regarding the status of their title while preserving rights of native Hawaiians to
continue to engage in traditional and customary practices on undeveloped lands” (State
of Hawaiÿi 1997:1), again limiting the lands in question to the “undeveloped” level of
pre-PASH/Kohanaiki rulings. The bill suggested a personal certificate of registration with
the Land Use Commission (LUC) for practitioners of native Hawaiian rights who would
have to prove their ancestry as well as show that the area in question traditionally had
been used by their ancestors before November 25, 1892 (State of Hawaiÿi 1997:4). Such
provisions, if adopted, would severely limit the number of people, in the present and
the future, who would be able to access a few well-defined areas.

SB 8 of course offered definitions, both of “traditional and customary” and
“undeveloped land.” The former meant “reasonable Hawaiian activities and usage
which predate November 25, 1892, [...] handed down and uniformly practiced by
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native Hawaiians on the specifically identified undeveloped land to further their
culture and religious beliefs”(State of Hawaiÿi 1997:2-3).

Undeveloped land was taken to mean parcel of land “upon which a building,
structure, or other improvement does not exist or for which a permit or approval has
not yet been obtained. [...] Improvements include, without limitation, sidewalks,
pathways, paved trails, golf courses, fairways and greens, recreational playing fields,
and the installation of utilities (State of Hawaiÿi 1997:2-3).

This is not the place to go into details with these two bills, but the over-all effect
of them could have been to severely limit access to the few, well-defined areas that are
not yet "developed," and in effect extinguish native rights.

The Kanaka Maoli community was outraged and responded with a unified
protest, culminating in an extremely powerful and moving over-night vigil, led by
ÿÏlioÿulaokalani’s kumu hula (hula teachers), in the Capitol court yard in April 1997.
Senator Malama Solomon, who had been one of the supporters of the bill, eventually
tore up a copy of it publicly in order to symbolize its withdrawal. SB 8 had politicized
yet another aspect of Hawaiian culture for all to see, and initiated a dynamic addition to
the leadership in the broad-based Kanaka Maoli rights movement.

A quick look at the “stakeholders” shows that the people supporting the bill at
hearings before the Senate Committees on Water, Land and Hawaiian Affairs and
Transportation and Intergovernmental Affairs  in February 1997 were, as could be
expected, land owners, business men, realtors, title companies, and some state agencies,
including the State Attorney General’s office (which, however, had concerns that some
of the bill’s provisions could be “burdening” the exercise of Article XII, Section 7
gathering rights”; Testimony of the State Attorney General, 2/4/97, p. 4; reprinted in
“Life with PASH!” 1997(I):41b). Opposing the bill was a wide array of environmental
and Kanaka Maoli organizations, kumu hula, and University of Hawaiÿi professors (see
“Life with PASH!” 1997(I):028,043-68).

The following year, Representative and Chair of the House Committee on
Hawaiian Affairs Ed Case introduced the so-called Autonomy Bill, subsuming all
Hawaiian rights and assets, including Kahoÿolawe and those of Office of Hawaiian
Affairs and Department of Hawaiian Homeland, under one “Native Hawaiian Trust
Corporation.” The Kanaka Maoli community compared the Autonomy Bill with the
Alaska Native Claims Settlement Act of 1971,5 providing an important warning against
the corporation structure. Also this bill was almost uniformly rejected by the Kanaka
Maoli community and withdrawn.

“PASH” became the theme of several conferences and meetings. In mid-1997, a
Pash-Kohanaiki Study Group was created by the Legislature to look into, among other
things, how to minimize social conflict as a result of the PASH ruling, how to create a
better balance, how to solve the issue of liability, and how to protect the title
transformation process. In December 1997, the Native Hawaiian Bar Association, the
William S. Richardson School of Law and the Native Hawaiian Advisory Council jointly
sponsored a one-day conference with the title, “Life with PASH!” The conference was
held at the Sheraton Waikiki Hotel and had a – for Känaka Maoli – steep entrance fee of
fifty dollars. The list of more than thirty presenters ranged from the State Attorney
General to kumu hula Victoria Holt-Takamine, one of the outstanding personalities
behind the unified Kanaka Maoli rejection of SB 8. The accompanying two-part
collection of resources added up to 396 pages.

While the legislature has so far been unsuccessful in its attempts to limit the
PASH/Kohanaiki ruling by law-making, the courts have started dealing with cases
referring to the ruling. The Hanapi ruling of November 1998 showed a narrowing of
the concept of native Hawaiian rights.
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Hanapi, 19986

Alapai Hanapi and his wife Louise are native tenants of the ahupuaÿa of ÿAhaÿino
of Molokaÿi. They have lands seaward of land owned by Honolulu-based lawyer
Galiher and his wife. In the course of altering their property, the Galihers partly filled in
a fishpond, which Hanapi’s family had been taken care of for generations. The latter
filed a complaint with the US Army Corps of Engineers, which ruled that Galiher had in
fact committed a so-call wetlands violation and instructed him to restore the area to its
original state. Hanapi was present during the restoration, and on the third day he was
arrested for trespass (SC 1998:2-3).

According to Alapai Hanapi, he and his family conduct a subsistence life style
that is based on the resources of the ahupuaÿa. They “subsist off the water, the
fishpond, the ocean, the springs[,] and also the mauka side.” As native tenants, they
claim a constitutionally protected right to access the mauka lands for “gathering
reasons [and] religious purpose[s]” (SC 1998:9). But the Hanapis also feel that they have
a “moral responsibility and obligation to protect [the] natural resources” and that was
the reason they were present during the restoration process. They were “gathering for
religious purposes to start the healing of the land before the machines came in” (SC
1998:10).

On November 20, 1998, in an unanimous decision which, as in the
PASH/Kohanaiki and the Pele Defense Fund ruling, was written by Justice Robert Klein
(SC 1998), the Hawaiÿi Supreme Court affirmed the Molokaÿi District Court’s ruling of
1995. The ruling convicted Alapai Hanapi of a “criminal trespass in the second degree,”
and fined him $100. The court found that Hanapi had failed to “show” his rights as a
native tenant, which could have extended him the privilege of gathering rights on
Galiher’s property.
 Hanapi did not feel that the district court had heard his defense. To prove his
case, he had determined that he only needed to present “credible evidence,” because his
defense against the trespass charge was that his presence at Galiher’s property was a
constitutionally protected activity” (SC 1998:13). It was in his opinion the prosecution
that should bear the burden of proof (ibid.). According to Justice Klein (citing a list of
federal cases involving First Amendment rights; SC 1998:15-19), this would have been
correct in a criminal case, but not when a constitutionally protected activity is involved,
”it would be unduly burdensome to require the prosecution to negative any and all
native Hawaiian rights claims regardless of how implausible the claimed right may be”
(SC 1998:17-18).

The burden of proof was therefore “squarely placed” on Hanapi, who was not
prepared for anything but establishing “credible evidence” through his own and his
wife’s “kamaÿäina testimony,” that he was practicing his native Hawaiian rights at the
time of arrest and that Galiher in fact was guilty of a “wetlands violation” as found by
the US Army Corps of Engineers. He did not bring any expert witnesses which the
court tacitly suggested might have helped him create an “adequate foundation”
connecting his claimed right to “a firmly rooted traditional or customary native
Hawaiian practice” (SC 1998:28-29). The court mentions that over the years it has
accepted so-called kamaÿäina witness testimony as proof of ancient Hawaiian tradition,
custom, and usage, but clearly recommends “putting forth specialized knowledge”
which may come from expert testimony (ibid.).

In cases that builds on constitutional rights, the normal procedure is to file a
motion to dismiss the criminal charge. Hanapi did not do this, which was an
“understandable error” when you appear pro se, according to Justice Klein’s opinion,
and the “trial court begrudgingly allowed Hanapi to testify in support of his
constitutional claims” (SC 1998:19) and on Galiher’s wetlands violation. According to
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Klein’s summary of the case, the District Court dismissed the constitutional claim as a
Circuit Court matter after Hanapi had advised the court that he was trying to establish
his rights as a native tenant (ibid.:22). The Supreme Court concluded that the district
court’s errors were harmless (ibid.:23).

It is of special importance in this connection to look at the court’s opinion and
arguments concerning establishing the existence of traditional or customary native
Hawaiian practice and to understand on which grounds Hanapi’s claims were rejected.
The Supreme Court advised:

 In order for a defendant to establish that his or her conduct is
constitutionally protected as a native Hawaiian right, he or she must show, at
minimum, the following three factors. First, he or she must qualify as a “native
Hawaiian” within the guidelines set out in PASH. [...] Second, once a defendant
qualifies as a native Hawaiian, he or she must then establish that his or her
claimed right is constitutionally protected as a customary or traditional native
Hawaiian practice. [...] Finally, a defendant claiming his or her conduct is
constitutionally protected must also prove that the exercise of the right occurred
on undeveloped or “less than fully developed property” (SC 1998:23-27).

As noted above some “customary and traditional native Hawaiian rights” are
codified in Hawaiÿi’s constitution and in the Revised Statutes, but other traditional and
customary practices, which are “not specifically enumerated in the constitutions or
statutes,” may also be the basis for valid claims (SC 1998:25). Hanapi’s claim of
stewardship and healing/restoration of lands could therefore be considered “ancient
traditional or customary native Hawaiian practice” (SC 1998:27). However, quoting the
1977 Zimring case stating that “‘usage must be based on actual practice’ and not
assumptions or conjecture,” the courts found that Hanapi “assumed” this right instead
of establishing it: “Hanapi did not offer any explanation of the history or origin of the
claimed right. Nor was there a description of the ‘ceremonies’ involved in the healing
process. Without this foundation, the District Court properly rejected, albeit inartfully,
Hanapi’s claim of constitutional privilege” (SC 1998:29).

Hanapi’s claim that Galiher’s property was undeveloped was not contested by
the court, but the degree of development of Galiher’s land was really of no interest to
the courts in this ruling, because it already had rejected Hanapi’s native Hawaiian rights
claim (SC 1998:27n11). However, it was this part of the ruling that caught the interest of
the news media, because the court chose to modify the PASH/Kohanaiki ruling and held
that

if property is deemed “fully developed,” i.e., lands zoned and used for residential
purposes with existing dwellings, improvements, and infrastructure, it is always
“inconsistent” to permit the practice of traditional and customary native
Hawaiian rights on such property. In accordance with PASH, however, we
reserve the question as to the status of native Hawaiian rights on property that is
“less than fully developed” (SC 1998:27).

An analysis of the excerpt from the transcripts of the District Court ruling
(quoted in SC 1998:5-9) shows the inherent problem in addressing traditional and
customary rights in a western legal system. This entire case is a story of two parties
speaking different languages – in a setting completely defined by one of the parties.

It seems to be a common misconception in Hawaiÿi that the State of Hawaiÿi is
the only place where the “bundle of rights” defining private property does not contain
the right to exclude others from one’s property. This is not the case, however. In other
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first world countries, we find parallel patterns demonstrating the conflicts between
private land owners or lessees and the indigenous peoples, followed by court cases and
publicity, leading to negative reactions from some non-indigenous factions of the
society. One example is the Swedish Saami people, who have a right to herd reindeer
on certain privately owned as well as on public lands (Jonsson 1998). Another example
is the Australian Aborigines which have the right to use lands leased by the
government to others for cattle ranching and mining. As pointed out by several
Känaka Maoli, the parallel between the so-called Wik case of Australia and the
PASH/Kohanaiki ruling of Hawai’i is striking (see for instance Niheu 1998:21-22,
discussing the importance of protecting land and resources for indigenous health). The
situation of the Aborigines and the “Wik Ten Point Plan” is summarized below.

Ten Points to “Clarify” Native Rights

Native title (common law rights and interests) for Australian Aborigines and
Torres Strait Islanders (now comprising less than one percent of the total population of
Australia) have only been codified and supported by law for a little more than twenty
years, and in practice less than ten years. A federal Aboriginal Land Rights Act (1976)
was slow to be implemented in territorial legislation. And Australia did not legally
recognize native title until the High Court’s Mabo v. Queensland decision in 1992. Until
then, the terra nullius doctrine had been ruling: on the basis of the fiction that Australia
was a land without owners, when the British first took it over in 1788 (Tonkinson
1997:2). The judges in the Torres Strait case recognized that native title to land survived
the Crown’s annexation of Australia, but they also held that “native title had been
validly extinguished over the vast majority of areas where most non-Indigenous
Australians now live and work” and therefore the ruling does not threaten private
property (ATSIC 1993).

In December 1996, the Australian High Court (supreme court) made a decision in
the so-called Wik case, which is named after the indigenous people of western Cape
York Peninsula. The court found that the indigenous native title rights continue to exist
on the pastoral lands even when they are leased (by primarily white settlers and
foreign corporations) from the Australian government. Some of the cattle stations there
are as large as the country of Belgium. The Court found, however, that native title
rights, including rights to subsistence hunting and fishing and traditional ceremonies,
could only take place if they did not interfere with the operations of the cattle stations
and other present uses by the lessee. In spite of this, the ruling recognizing native title
rights created a strong adverse public reaction.

In response, the Prime Minister created the Wik 10-Point Plan which essentially
extinguished native rights. Opposition in the Senate forced Prime Minister Howard to
repeatedly suggest the legislation, which finally was passed in his third try in 1998. The
Aborigines were not consulted on this legislation, even though it abolished “in all but
name” the native title rights recognized in the above-mentioned court cases of 1992 and
1996 (“Hard Times for Aboriginal Australia” 1998:1-2). The amendments to the native
title legislation “legitimises the biggest land grab since 1788,” because it allows pastoral
leaseholders to develop “their” lands. It includes the requirement that all native title
claimants have to (re)register their claims under stricter rules than previously before a
Native Tribunal. It also abolishes water and air native title rights (“Hard Times for
Aboriginal Australia” 1998:1).7

Prime minister Howard and other leading politicians are now actively promoting
the notion that Aborigines and Torres Strait Islanders threaten the land rights and
national development of all Australians (Jull 1998:19). In the elections in October 1998,
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750,000 people voted for Pauline Hanson’s “One Nation” party which distinctively
builds its following around racist policies, aimed at eliminating affirmative action for
Aboriginal peoples and even questions the concept of “Aboriginality” (“Hard Times for
Aboriginal Australia” 1998:1). Pauline Hanson in June 1998 claimed that the United
Nations Draft Declaration of Rights of Indigenous Peoples (see below) will “tear the
heart out of our country and deliver that heart to one of our very smallest minority
groups” (quoted from Dodson and Pritchard 1998:10).

The Aboriginal and Torres Strait Islander Commission (ATSIC), a parallel to the
Office of Hawaiian Affairs (OHA), seems also to be under attack in an attempt to
“disempower indigenous leadership on a national level” (“Hard Times for Aboriginal
Australia” 1998:2) – even though ATSIC is, as is OHA, being criticized by the grass roots
for not being the voice of the “self-determining aboriginal people” (ibid.).

The Australian government’s indigenous policies have earned Australia the
dubious honor of being the first western country to be asked by the United Nations
Committee on the Elimination of Racial Discrimination to explain (by mid-January 1999)
how the amendments to the Native Title Act under the Wik 10-Point Plan fit with the
International Convention on the Elimination of All Forms of Racial Discrimination of
which Australia was one of the earliest signatories (“Hard Times for Aboriginal
Australia” 1998:2).

Indigenous Rights and Living Traditions

The reactions to the increased legal consolidation and publicity about indigenous
rights within nation-states have counterparts in the international policies regarding
indigenous rights. Much of the energy within the United Nations present forum for
standard-setting indigenous rights, seem to focus on defining and registering native
rights, thereby limiting and controlling their scope. The indigenous caucus at the first
meeting of the so-called Inter-Sessional Working Group in November 1995 protested
these efforts:

[A]ny effort to define who or what are Indigenous Peoples are seen as further
attempts to dispossess and take away our inherent right to be. [...] It has been
constantly reaffirmed by Indigenous Peoples that to define membership, identity
and status must be pursued by Indigenous Peoples without external interference.
It is our concern that for States to now seek to define who we are amounts to
such an interference. [...] The old adage that “the namer of names is the parent of
all things”, has been a recurrent source of denial and dispossession of Indigenous
Peoples. We would urge [...] not to maintain that appropriation by others which
has so sadly marked our past (United Nations 1995).

The United Nations has in several documents venerated indigenous peoples as
keepers of biological and cultural diversity, and this fact is an important justification for
a recognition of their need for special protection under the human rights law (Hasager
1996:97ff). The UN Draft Declaration on the Rights of Indigenous Peoples, for example,
bases its position on the recognition that “there is an urgent need to respect and
promote the inherent rights and characteristics of indigenous peoples, especially their
rights to lands, territories and resources” (United Nations 1994). This respect for
indigenous knowledge, cultures and traditional practices contributes to sustainable and
equitable development and proper management of the environment. Indigenous
peoples in their cultural diversity, thus, have something to teach the rest of the world,
regarding the protection of biological diversity – which most people agree is important.
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The United Nations Convention on Biological Diversity of 1993 obliges its
signatories to “respect, preserve and maintain knowledge, innovations and practices of
indigenous and local communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity' (Article 8) and to “protect and
encourage customary use of biological resources in accordance with traditional cultural
practices that are compatible with conservation or sustainable use requirements”
(Article 10; quoted from McNeely 1997:186-87). However, it is well known among
indigenous peoples that it is easier to raise support (and funds) for protection of pandas,
whales (Kemf 1997), and seals (Lynge 1992) than for indigenous peoples.

The ideological and rhetorical celebration (by the United Nations, some national
governments and many NGOs) of indigenous peoples as experts in sustainability,
preserving the past history as well as the future of humankind is contradicted by the
actions of some of these same agencies and organizations and of powerful economic
and political interests of (multi)national corporations, international trade agreements,
and even some non-profit organizations. For many indigenous peoples, “development
is a negative concept because it is frequently used as an excuse to deprive [them] of
their livelihood” (Gray 1997:295). If indigenous peoples lose their resource base, they
also lose the possibility for sustaining themselves in the way that is the basis for their
culture (McNeely 1997:178). Cultural genocide can be a consequence of environmental
exploitation.

Governments often do not recognize the importance of subsistence activities for
indigenous peoples, neither culturally nor for physical survival. This lack of recognition
or insight means that legislation is often not created to protect the resources needed. In
Hawaiÿi, for example, the Governor’s Molokaÿi Subsistence Task Force concluded that
Kanaka Maoli families living on that island rely on subsistence activities for a significant
portion of their foods, and in order to force law protection of the needed resources,
especially in the face of upcoming development projects, the Task Force felt obligated
to call for recognition of subsistence as an economy (Matsuoka et al. 1994:4-14).

With regard to their chances of cultural survival and the bigger picture of
justification for existence as peoples entitled to collective rights, indigenous peoples
have yet another front to fight to protect their resources. What could be potential allies,
sometimes turn out to obstruct the efforts of the indigenous peoples. Some “keepers of
nature and culture” (environmentalists, zoologists, botanists, and a wide range of
archaeologists, anthropologists and other officially recognized experts) contest the
“sustainable expert” identification of indigenous peoples. Of course, any broad
generalization will have exceptions, but as Sponsel (1992) points out, the proportions of
the environmental damage done by different groups of humans speaks its own
language. However wrong, the idea prevails that indigenous peoples are the only
peoples who have to justify themselves by being good and useful. It is, as we saw
above, a demand that can be very powerful in forming local policies and thereby
determining the everyday living conditions of indigenous peoples.

In Hawaiÿi, an often repeated allegation contesting the ecological noblesse of the
Känaka Maoli is the allegation that their forefathers killed off the flightless birds, once
inhabiting the islands (see Sponsel 1992:28-29). Davianna McGregor has commented on
this fact on several occasions. She seems to accept the thesis, but sees it as an important
mistake from which her Kanaka Maoli ancestors learned their lesson.8 However, the
theory blaming the Känaka Maoli for eradication of the birds has been seriously
challenged by some experts (cf. Dye and Tuggle 1998; and M. Kelly, personal
communication). This is a classic example of knowledge about the past: we assume a
certain relationship between a set of facts, until new facts appear that we have to take
into consideration.
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That the issue of the death of the flightless birds was actually raised by an
archaeologist at a meeting discussing the implication of PASH/Kohanaiki ruling,
illustrates the problematic role of expert witnesses. Another archaeologist, at the same
meeting, contested the concept of hunting as a traditional right, arguing that in ancient
times pigs were not hunted. They were domesticated. Pig hunting did not become part
of Kanaka Maoli subsistence life style until a substantial amount of imported pigs of the
western type had gone wild and were roaming the forests (Kramer 1971:180-206).
Therefore, the archaeologist argued, pig-hunting could not be a traditional and
customary right.

Nevertheless, to Kanaka Maoli hunters on Molokaÿi (personal communication;
Hasager 1996) and Hawaiÿi Island (Dawrs 1996), hunting is a traditional and customary
practice and an integral part of their cultural identity and subsistence activities. It
follows the patterns and unwritten laws of access and gathering mauka, in the
mountains. It is necessary that the courts – and expert witnesses – acknowledge that
culture and tradition are not static.

Culture, tradition, and even the past are always changing. The recognition of this
fact has major implications for indigenous peoples and constitutes a challenge to the
responsibility of social scientists, especially those who serve as expert witnesses.
Haunani-Kay Trask, in an article criticizing mainly the field of anthropology, explains it
clearly,

[W]hat constitutes “tradition” to a people is ever-changing. Culture is not
static, nor is it frozen in objectified moments in time. [The value of] the Hawaiian
responsibility to care for the land, to make it flourish, called mälama ÿäina or aloha
ÿäina [...] has persisted into the present. What has changed is ownership and use
of the land. [...] Asserting the Hawaiian relationship in this changed context
results in politicization. Thus, Hawaiians assert a “traditional” relationship to the
land not for political ends, [...] but because they continue to believe in the cultural
value of caring for the land. That land use is now contested makes such a belief
political. The distinction is crucial because the Hawaiian cultural motivation
reveals the persistence of traditional values, the very thing Linnekin [an
anthropologist] claims modern Hawaiians have invented” (Trask 1993:168).

The writings and testimonies of academia today play major roles in court cases
trying to prove “traditional and customary rights” (cf. the “Hindmarch Affair,”
discussed by Tonkinson 1997). The anthropological past unfortunately has several
examples showing how the works and testimonies of anthropologists have done
damage to the future of indigenous peoples (Bodley 1982; see also Trask 1993:161-78).
Indigenous peoples are well aware of this fact today, and anthropologists increasingly
have to account for their research, not only within academia, but in the face of
indigenous peoples and their growing concern with cultural property rights (cf.
Greaves 1995). A scientific quest for and claim to a “true” history can be quite damaging
to indigenous peoples in the process of establishing their native rights. Conclusions
about prehistory and existence, or not, of certain traditions based on absence of
evidence should be treated with great caution. In this connection, it is also important
(especially perhaps for social scientists) to consider the timing of publication and the
potential political implications that the information contained in their studies might
have in the future.

Malia Akutagawa, who at the time of the SB 8 hearings in February 1997 was a
University of Hawaiÿi law student, showed in her testimony against the bill how
traditional and customary rights are part of our life today.
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I am [first] and foremost [...] a Hawaiian and kuaÿaina of Molokai. We on
Molokai not only talk about Hawaiian traditional, customary, religious and
subsistence practices – we live it. We are people who malama ÿaina, or care for
the land. It is [...] the sweat of our brow, bent backs, and bare feet placed firmly
on the ground which make us kuaÿaina. Each time we touch the earth and
malama, we affirm our connection to ÿaina as our ÿohana, our ancestor from
whose bosom we are nourished. The kuaÿaina of Molokaÿi have never forgotten
their familial ties with the ÿaina. Molokai is an island of 7,000 people with the
highest unemployment rate in the nation; yet no one is homeless, no one is
starving. The reason is this – we continue to live a traditional, subsistence
lifestyle. We continue to maintain traditional ÿohana practices such as sharing
food caught or cultivated with those, especially kupuna, who no longer can fish,
hunt, and gather (Testimony, at Public Hearing for SB No. 8, Relating to Land
Use; reprinted in “Life with PASH!” pp. 045-47).

Stewardship, which was basically what Hanapi tried to establish as his traditional
and customary right performed on Galiher’s land, thus, has a strong support in the
international movement for indigenous rights. There is ample evidence by Kanaka
Maoli researchers supporting a claim for stewardship as a “traditional and customary”
native Hawaiian practice (Trask 1993:168; McGregor 1996:passim; Akutagawa
1997(I):045). It is clear that stewardship cannot be limited by the randomly imposed
borders of modern private property. It involves total eco-cultural systems (Kemf 1997;
Hasager 1997). Kelly already made this clear thirty years ago, when she showed that it
was necessary to preserve all of Kaloko fishpond as part of a total system in order to
preserve its cultural as well as its subsistence importance (1971).

A growing body of research regarding indigenous peoples and the environment,
recognizes the seriousness of protecting native rights. Indigenous territory is not only
bits and pieces of land and water, it is often – as with total ecological systems, or cultural
landscapes – the collective memories of peoples, so “[w]ithout the collective access to
and control of the territory, indigenous appropriation (individual or collective) becomes
aimless” (Dahl 1998:3). Therefore, indigenous peoples fight hard for Article 25 in the
Draft Declaration on the Rights of Indigenous Peoples, and continued in Article 26.

25. Indigenous peoples have the right to maintain and strengthen their
distinctive spiritual and material relationship with the lands, territories, waters
and coastal seas and other resources which they have traditionally owned or
otherwise occupied or used, and to uphold their responsibilities to future
generations in this regard.
26. Indigenous peoples have the right to own, develop, control and use the lands
and territories, including the total environment of the lands, air, water, coastal
seas, sea-ice, flora and fauna and other resources which they have traditionally
owned or otherwise occupied or used. This includes the right to the full
recognition of their laws, traditions and customs, land-tenure systems and
institutions for the development and management of resources, and the right to
effective measures by States to prevent any interference with, alienation of or
encroachment upon these rights (United Nations 1994).

These paragraphs combined with Article 30 that defines indigenous rights to
“determine and develop priorities and strategies for the development or use” of their
lands and resources, could obviously have far-reaching consequences for native rights
should the Declaration be passed with these provisions intact.
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When Känaka Maoli claim customary and traditional rights, it is part of
preserving their cultural identity and history as a people.

Notes

In the critical research I have conducted in relation to land issues in Hawaiÿi over the last
fifteen years, I have been fortunate to be inspired by the writings and close rapport of
Professor Marion Kelly, who always generously shares her knowledge and complex
analyses in ways everybody can understand.

1. For a State Department of Land and Natural Resources training session regarding
native tenant rights under Kalipi, Pele Defense Fund and PASH/Kohanaiki, Deputy
Attorney General Linnel T. Nishioka (1998) summarized these rights in a simple model,
which she presented at the Hawaiian Historical Society’s Teachers’ Conference, October
1998. The table shown here is an expanded version of her model, still extremely
simplified, but with the Hanapi case added.

2. William Kalipi v. Hawaiian Trust Co., P. M. Petro, R. R. Searle, E. F. Shaner, L. A. Meyer, E.
Wond, S. Pedro and State of Hawaii, Department of Land and Natural Resources/Christopher
Cobb. December 30, 1982. ÿÖhia consists of East ÿÖhia’s 366 acres of “largely
undeveloped” lands owned by the State of Hawaiÿi, and West ÿÖhia’s 326 acres of
undeveloped lands used for hunting and cattle grazing, owned by Wond and Pedro.
Manawai comprises 588 acres “largely undeveloped” land owned by Petro, Searle,
Shaner, Meyer and Hawaiian Trust Co., primarily used for hunting and raising cattle
(SC 1982:3).

3. Pele Defense Fund v. W. Paty, M. Kealoha, D. Ing, L. Zalopany, J. Arisumi and H.
Arata/Board of Land and Natural Resources; the Estate of James Campbell, F. E. Trotter, W. H.
McVay, P.R. Cassidy and H. Cornuelle/Campbell Estate Trustees; True Energy Geothermal
Corp., True Geothermal Drilling Co. and Mid-Pacific Geothermal, Inc., September 28, 1992.

“Ceded lands” are those state-controlled lands which are the remains of the
Crown and Government Lands of the Kingdom of Hawaiÿi. In 1898, when Hawaiÿi was
annexed by the United States, these lands were “ceded” by the so-called “Republic of
Hawaii” to the US, who “ceded” them back to the new State of Hawaiÿi in 1959,
according Section 5(f) of the Statehood Admission Act. These lands are supposed to be
held in trust for the general public and for the native Hawaiians and are administered
by the State Department of Land and Natural Resources (DLNR) (MacKenzie 1991:26-
42). The DLNR is responsible for administering public lands and preserving the “unique
natural resources” of the Natural Area Reserves System (NARS). Part of the state lands
exchanged with Campbell Estate was NARS lands (until 1987), which could only be
alienated because of “imperative and unavoidable public necessity” (SC 1992:587). Part
of the area in question had already been designated “geothermal resource zone,” and a
development permit had been granted. These actions were unsuccessfully contested in
court by Palikapu Dedman of the Pele Defense Fund in 1987 (ibid.).

4. Public Access Shoreline Hawaii and Angel Pilago v. Hawaiÿi County Planning
Commission and Nansay Hawaii Inc., August 31, 1995

5. Native corporations have been tried previously under federal law. The 1971 Alaska
Native Claims Settlement Act is one example, which in the seventies inspired the land
claims of ALOHA, the Aboriginal Lands of Hawaiÿi Association. Over the years,
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however, it has become increasingly obvious that the corporation structure has led to
poverty and landlessness for a substantial part of the Alaska natives and left huge areas
of land controlled by the government and open to exploitation (Moore 1997).

6. State of Hawaiÿi v. Alapai Hanapi, November 20, 1998

7. As an example of the federal government’s policy, the federal government issued a
permit to the mining corporation, Energy Resources of Australia (ERA) to mine
uranium in Jabiluka (Northern Territory), surrounded by Kakadu national Park and
owned by the Mirrar people. Cogema, the French government nuclear company, owns
7.75% of ERA. There are Japanese shareholders (and contractors) and the world’s
largest hardwood woodchip company, North Ltd., owns 60% of the shares (“Jabiluka
action alert” 1998:12). Kakadu National Park is listed as a World Heritage site for both
natural and cultural reasons (one of only twenty such sites worldwide; “Hard Times for
Aboriginal Australia” 1998:2).

8. This suggestion has been reiterated on several occasions, for instance at a meeting at
the Bishop Museum, February 27, 1996, “Reaffirmation of Hawaiian Access Rights; an
analysis of the [PASH] Ruling.” At this meeting, Judge Heen from the Intermediate
Court of Appeals presented the ruling, and Dr. McGregor analyzed it in a socio-cultural
context (Hasager 1996:88-91).
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