vi
James D. White

11
Fear of Persecution

FEAR OF PERSECUTION

Global Human Rights, International Law, and Human Well-Being 

Editors

James D. White

Anthony J. Marsella

Contents

Acknowledgements






         vii


Introduction: Fear of Persecution
1


James D. White






Section I: Refugees and Internally Displaced People


1 
The Global Crisis of Internal Displacement



15


Roberta Cohen


2 
Paradigm Shifts in the International Responses to Refugees

33



Bill Frelick

Section II: Human Rights Issues and Concerns

3 
Refugees’ Human Right to Adequate Food



59



George Kent

4 The Evolving Role of Relief Organizations in Human Rights 


and Protection







75



Richard J. Brennan



Gerald Martone

5 
Culture and Human Rights





93








Harry Minas





6 
A Confucian Perspective on Human Rights



109






Weiming Tu


7
Institutionalizing Human Rights in the Militaries of the 

   

  Emerging Democracies: The Case of Peru



129




Jeffrey F. Addicott







Section III: International Law 

  8  History and Foundations for Refugee Security, Health, and 


      Well-Being under International Law




151



Ved P. Nanda








9  Government-Sanctioned Torture and International Law: 


 A Survivor’s Perspective






177


 Sister Dianna Ortiz







10 The Fundamental Human Right to Prosecution and 

Compensation







189



   Jon M. Van Dyke 







 

Section IV: Building Understanding, Promoting Healing, and 


         Keeping Peace
11 Why We Need Diagnostic and Therapeutic Tools for War 



    Crimes: A Blind Spot in International Humanitarian Law
225



    Michael H. Hoffman








  12   Understanding Genocide: Beyond Remembrance or Denial
237



   Rebecca Knuth








13 Post-Conflict Healing and Reconstruction for Peace: The 



    Power of Social Mobilization





257



   Michael G. Wessells

AFTERWORD
To Forgive and Forget?




279



   Brien Hallet

Index










287

Contributors








291



















CHAPTER 3

Refugees’ Human Right to 

Adequate Food*
George Kent

Global Governance

Although there is no global government as such, there is global governance. Global governance is undertaken by the nations of the world through their international activities, often with the support of international agencies that act in their behalf. We can say that global governance is undertaken by and in behalf of the international community, even if that community is not precisely defined.

The guiding principle of this analysis is that the international community is subject to human rights obligations similar to those of states. Thus, if a particular action by a national government would be viewed as a human rights violation, then a similar action by, say, the World Bank, probably should be viewed as a human rights violation as well. International governmental agencies are creations of nation states and act in their behalf. Consequently they are subject to much the same obligations as those states (Kent, 1994).

The idea that the international community has specific obligations is no more ambiguous than the concept that the state has specific obligations. The “international community,” like the “the state” is a social construct (Soguk, 1999). National governments represent states and act on their behalf. In much the same way, international governmental organizations represent and act on behalf of the collectivity of states, the international community. The various specialized organizations at the global level can be viewed as analogous to the specialized ministries at the national level. They are answerable not to some high level executive but to the collectivity of states.

The issue of the international community’s obligations may be seen with special clarity through examination of its obligations with respect to refugees because, by definition, refugees are not under the protection of their home states. My purpose here is to explore this specifically with reference to refugees’ human right to adequate food. 

Issues in Refugee Nutrition

The nutrition problems of refugees are well documented by the United Nations System Standing Committee on Nutrition through its Nutrition Information in Crisis Situations publications, formerly known as the Refugee Nutrition Information System.1 While these data clearly show that refugees suffer from serious and sustained nutrition problems, they do not lay out all the dimensions of the problem. In 1999 reporters from the Los Angeles Times compared relief efforts for Africans and for refugees in the Balkans. 

The Office of the U.N. High Commissioner for Refugees is spending about 11 cents a day per refugee in Africa. In the Balkans, the figure is $1.23, more than 11 times greater.

   Some refugee camps in Africa have one doctor for every 100,000 refugees. In Macedonia, camps have as many as one doctor per 700 refugees—a ratio far better than that of many communities in Los Angeles.

   Refugees at most camps in Albania, across the border from Kosovo, have readily available clean water. In Eritrea, on the Horn of Africa, families as large as 10 are given about 3 gallons of water to last three days, according to Mary Anne Fitzgerald, a Nairobi, Kenya-based spokeswoman for Refugees International.

   The camps in Africa hold as many as 500,000 people. Up to 6,000 refugees there die each day from cholera and other public health diseases. In Macedonia, the largest camp holds 33,000 people. So far, there have been no deaths from public health emergencies such as an epidemic or starvation. . . . 

   World Food Program officials say both European and African refugees are getting about 2,100 calories a day of food rations. But for the Kosovo Albanians, those calories come in the form of tins of chicken pate, foil-wrapped cheeses, fresh oranges and milk. In some ready-made meals, there is even coffee and fruit tarts. . . .

   That contrasts with Africa, where refugees are far less likely to get ready-made meals and have to make most of their food from scratch—a practice reflecting the simpler lifestyles of the area, say U.N. officials. Instead of meals, the refugees are given basic grains such as sorghum or wheat (Miller & Simmons, 1999).
The major issues, then, are the many instances of inadequacy of nutrition services for refugees, and beyond that, the question of whether these services are provided in ways that are fair and just. Miller and Simmons acknowledge that the enormous difference between the treatment of refugees in Europe and Africa may be a matter of racial discrimination. They report that wealthy donors in the developed world and the aid agencies they support feel more sympathy—and reach deeper into their pockets—for those with similar skin tones and backgrounds. They quote the opinion of a refugee worker who worked in both Africa and the Balkans that race plays a big role, and that it is easier for Europeans and Americans to identify with the Kosovo refugees they see on television than with those in remote parts of Africa. 

According to Miller and Simmons some suggest that the differences in treatment are both explained and justified by the differences in the refugees’ prior living standards:

The primary explanation for the stark contrasts, according to U.N. and aid groups, is the difference between the backgrounds of the refugees on the two continents.

   In Africa, where many refugees eke out an existence in seminomadic tribes, the bare provisions of shelter and health care offered by the refugee camps are a step up in life for many.

   But in Europe, where many of the refugees from Kosovo, a southern province of Serbia, the main Yugoslav republic, had two cars, a city apartment and their own business, a night in a canvas tent with cold food is misery.

   “You've got to maintain people’s dignity,” said Bob Allen, a camp manager who has worked in both Africa and Europe for the relief agency CARE. 

   “The life in Africa is far more simple. To maintain the dignity and lifestyle of Europeans is far more difficult” (Miller & Simmons, 1999).
This reference to dignity resonates with human rights thinking. It suggests that in assuring the right to an adequate livelihood, “adequate” may have to be understood differently in different circumstances.

Should those who are used to having more get more in emergency situations? Before answering too quickly, we should recall that in many assistance programs in developed countries, emergency assistance is explicitly designed to allow people to maintain the lifestyle to which they had been accustomed. 

Also, it might be argued that richer people should get more generous assistance because their countries probably have contributed more to the supply of resources used for assistance. A contrary argument would be that richer people in trouble should get less from the global agencies because they have better prospects for getting help from other sources.

Maybe it does cost less to save poor people. Does this mean we should spend less on them, or does it perhaps means that we should save more of them?

How should donated food be distributed? In the abstract we might imagine a large-scale funneling operation in which there is first an allocation to continents, then to host countries, then to camps, and then to individual persons within camps. At each stage there would be a question of what allocation mechanisms and principles are in fact in place, and what mechanisms and principles should be in place. The first-order guideline might be that all individuals should get equal rations. However, it would quickly be seen that other considerations must be taken into account as well. Some people have greater needs than others. Some resourceful individuals are able to provide for themselves, at least in part. Some camps or some individuals may not be accessible. Corrections may have to be made for unauthorized redistribution that occurs within camps. 

However, this funneling-down image is not appropriate because there is not one central pool of resources to be allocated. Most donor contributions are tied contributions, in the sense that they are designated for particular situations. Donors might not be willing to contribute as much if they did not get to decide where their contributions would be used.

Donor bias may be an accurate explanation of the skewed distribution of assistance, but it need not be accepted as a justification for those facts.

Even where good clear standards are set regarding appropriate food supplies and nutrition-related services, these standards frequently remain unmet. The reasons for gaps in supply and shortfalls in rations received are manifold and often context-specific. However, Mears (1998) groups the more important causes as follows:

· Restricted access to the affected population for reasons of remote locations, insufficient infrastructure (roads, transport networks, etc.), seasonal closures, and possible insecurity

· Lack of resources and variable donor commitment

· Disagreement over accuracy of beneficiary numbers linked with registration

· Erratic distribution system

· Erratic monitoring of distribution and complaints 

Donor countries provide much of the food supplied to refugees, either through direct commodity supplies or through the provision of funds to purchase foods on local markets. In addition, there is considerable self-provisioning by resourceful individual refugees. Self-provisioning may be based on gardening, raising small animals, or purchasing food in local markets. Trading outside of refugee camps can increase or decrease the total food supply within them.

The Human Right to Adequate Food

In this volume Nanda points out the absence of clear obligations of states with regard to refugees, but at the same time he observes, “Refugees and displaced persons are technically entitled to the protection of their basic human rights by the international community . . .” (See Nanda, Chapter 8). The international community is obligated to act to assure the realization of the human rights of refugees in much the same way as states are obligated to act to assure the realization of the human rights of all people living under their jurisdiction. 

The human right to adequate food of refugees derives from the general human right to adequate food that applies to every individual (Kent, 2005). These rights must be understood, and then they must be interpreted in accordance with the particular circumstances of refugees.

The articulation of the human right to adequate food rights in modern international human rights law begins with the Universal Declaration of Human Rights of 1948. The declaration asserts in article 25(1) that “everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food . . .” (United Nations, 1948). 

The right was reaffirmed in two major binding international agreements. In the International Covenant on Economic, Social and Cultural Rights (which came into force in 1976), article 11 says that “The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing, and housing . . .” and also recognizes “the fundamental right of everyone to be free from hunger . . .” (United Nations, 1976).

In the Convention on the Rights of the Child (which came into force in 1990), two articles address the issues of food and nutrition. Article 24 says that “States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health . . .” (United Nations, 1990, paragraph 1) and shall take appropriate measures “to combat disease and malnutrition . . . through the provision of adequate nutritious foods, clean drinking water, and health care” (paragraph 2c). Article 24 also says that States Parties shall take appropriate measures . . . “ To ensure that all segments of society, in particular parents and children, are informed, have access to education and are supported in the use of basic knowledge of child health and nutrition [and] the advantages of breastfeeding. . .” Article 27 says in paragraph 3 that States Parties “shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing, and housing” (United Nations, 1990).

In human rights law, the call is not simply for adequate food but more broadly for an adequate standard of living. Article 25, paragraph 1 of the Universal Declaration of Human Rights (United Nations, 1948) says:

Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control. 

Thus, food is just one of several elements contributing to an adequate standard of living.

In November 1996, the World Food Summit concluded with agreement on the Rome Declaration on World Food Security and World Food Summit Plan of Action. The plan called for clarification of the meaning of the right to food. As part of that process, in April 1999 the United Nations’ Sub-Committee on Nutrition held a major conference on “Adequate Food: A Human Right” (United Nations Administrative Committee on Coordination, Subcommittee on Nutrition, 1999). On May 12, 1999 the United Nations’ Committee on Economic, Social and Cultural Rights released its General Comment 12 on The Right to Adequate Food (United Nations Committee on Economic, Social, and Cultural Rights, 1999). In paragraph 6 (United Nations Committee on Economic, Social, and Cultural Rights, 1999) the committee defined the right as follows:

The right to adequate food is realized when every man, woman and child, alone or in community with others, has physical and economic access at all times to adequate food or means for its procurement.

General Comment 12 provides an authoritative analysis of the meaning of the right to food. Further elaboration was provided by the release in June 1999 of Eide’s Updated Study on the Right to Food (Eide, 1999).

      Like all other human rights, the human right to adequate food should be recognized and realized because it is the right thing to do. However, taking the human rights approach can also provide other sorts of “value added,” which have been articulated by the Office of the High Commissioner for Refugees (Jessen-Petersen, 1999, p. 32): 

HCR fully favors the adoption of a rights-based approach in the refugee protection and assistance context. Its added value lies in the fact that a rights-based approach:

· Ensures that humanitarian action is based on the rights of the beneficiaries and is not simply a gratuitous act of charity

· Calls for treating the refugee as an “active claimant” and not merely a “passive recipient,” hereby giving the refugee a voice and power with which to participate to seek to meet their own basic needs

· Underlines the legal obligations of States to meet the basic needs of the most vulnerable individuals (including refugees), and ensures that the work of humanitarian agencies such as UNHCR provides support to States in fulfilling their responsibilities, rather than being a substitute for State action (or inaction)

· Helps provide a principled, predictable and structured framework within which humanitarian work can be undertaken and this, in turn, will help to define both the objective and content of humanitarian aid more clearly—particularly in the development and implementation of policy and programs

· Places humanitarian action within a rights-based framework that serves to define more clearly the respective areas of expertise and the responsibilities of the many different humanitarian actors (e.g., UNHCR and WFP have signed a Memorandum of Understanding which covers co-operation in the provision of food aid to refugees, returnees and, in specific situations, internally-displaced persons.)

· Provides a stronger incentive for donor support for humanitarian efforts as traditional donor States (and their constituencies) often have a well-developed awareness of human rights as a basis for government action and by moving the debate away from charity (where the usual arguments of compassion fatigue and prioritization are invoked) to the language of rights and duties, the imperative for donor support can be made more forcefully.

Rights-based nutrition programs for refugees may be more efficient and effective than many of the current programs. However, even if that were not so, as a matter of principle it is important that rights of refugees in regard to nutrition and other matters are clarified and honored.

The Adequacy Question

Basic standards for nutrition have been worked out in several different contexts. Some focus on food requirements, while others consider food as only one part of a broader set of services. Food-based standards take forms such as recommended daily allowances. In contrast, a broader, service-based set of standards is illustrated by the “nutrition minimum package” for children designed by the program called BASICS—Basic Support for Institutionalized Child Survival (Sanghvi, 1997). The Sphere Project has formulated detailed minimum standards for nutrition and food aid in humanitarian assistance (Sphere Project, 2000). For refugees in particular, the World Food Programme and the United Nations High Commissioner for Refugees have established Guidelines for Calculating Food Rations for Refugees (World Food Programme and High Commissioner for Refugees, 1997).

Biologically, the basic nutrient requirements are roughly the same for all human beings of about the same size. Thus, it might seem that what constitutes “adequate food” could be addressed as a purely technical question, with answers differentiated only on the basis of data on the individual’s age, gender, and body weight. Standards for refugees might reasonably be adapted from other sectors, such as the military (Committee on Military Nutrition Research, 1999). The concern with establishing basic minimum standards on the basis of technical considerations alone leads naturally to the design of some sort of standardized meal that could be packaged in a factory and distributed in mass quantities. Thus we now have the standard Humanitarian Daily Ration, comparable to the U.S. military’s MREs—Meals Ready to Eat.

This purely technical perspective is much too narrow. Human rights advocates recognize that the feedlot approach to nutrition violates human dignity. It fails to recognize that food is only one element in the broader context of a right to adequate livelihood, and that in turn is embedded in the entire human rights framework. The human right to adequate food must be realized in a way that does not violate the individual’s other human rights. General Comment 12’s (United Nations Committee on Economic, Social, and Cultural Rights, 1999) paragraph 7 acknowledges that “The precise meaning of ‘adequacy’ is to a large extent determined by prevailing social, economic, cultural, climatic, ecological and other conditions . . .” Paragraph 8 explains that the core content of the right to adequate food implies:

The availability of food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free from adverse substances, and acceptable within a given culture;

   The accessibility of such food in ways that are sustainable and that do not interfere with the enjoyment of other human rights.

These elements are then explained further in the subsequent paragraphs. Paragraph 11, for example, explains that “Cultural or consumer acceptability implies the need also to take into account, as far as possible, perceived non-nutrient-based values attached to food and food consumption . . .” Thus, there is no suggestion that all individuals—or all refugees—must be treated identically. 

There is a difference between treating people equitably (fairly) and treating them equally (identically). Hardly anyone would argue that everyone should be paid the same regardless of what work they do, but we should all insist that people are treated equitably, with, for example, equal pay for equal work. Making everyone eat the same thing (as in a prison) might be equal treatment, but it would be far more equitable and dignified to recognize that there are differences among people, and give them all some appropriate choices.

There is a serious practical problem that would arise if all refugees were treated identically. If refugees everywhere were to be provided with the same standard of service—somewhere between that provided to the Europeans and that provided to the Africans—there would be enormous management problems. Europeans would be dissatisfied. In Africa, people might rush to be identified as refugees and try to get into refugee camps because that would make them materially better off than they had been. Since people and their circumstances differ, there is no reason to believe that treating everyone identically, regardless of their circumstances, would contribute to maintaining reasonable standards of human dignity. The answer must lie somewhere between the highly skewed system now in place and the mechanistic ideal of treating everyone the same, without consideration of their particular circumstances.

In designing a rights approach to the nutrition of refugees generally, it might be sensible to begin with a focus on the most vulnerable among them. Guidance might be drawn from the guidelines for infant feeding in emergencies proposed by the Emergency Nutrition Network (Ad Hoc Group on Infant Feeding in Emergencies, 1998). Or one could begin with clear rights particularly for those who are severely malnourished. The World Health Organization’s manual on Management of Severe Malnutrition is generally useful, and Chapter 8 provides suggestions specifically for “Management of Malnutrition in Disaster Situations and Refugee Camps” (World Health Organization, 1999).

In setting standards of adequacy, it may be useful to focus more on the results obtained than on the specific character of the “inputs.” That is, instead of focusing narrowly on nutrition, it might be more useful to focus on objectives relating to the broader concept of adequate livelihood. A basic measure here would be survival. We might say that the core objective of nutrition programs for refugees should be to minimize morbidity and mortality associated with malnutrition. The level of nutrition-related services required to achieve this should be viewed as the minimum requirement. 

From this perspective, any enhancement of nutrition-related services beyond the level that would reduce morbidity and mortality could be viewed as a luxury. If European refugees would not die if they were not given raspberry tarts, maybe they should not be given tarts. Of course, if they found a way to make or buy tarts with the basic resources provided to them, that would be their choice to make.

The concern here is with the minimum obligations of the international community and its representatives such as the World Food Program, the United Nations High Commissioner for Refugees, and the International Federation of Red Cross and Red Crescent Societies. Other parties might want to provide extra rations for particular refugees because of cultural affinities, shared religions, kinship, or other reasons. They should be free to do so. For example, in the humanitarian assistance it provides, Saudi Arabia should be free to favor other Muslim countries. But that assistance should be provided directly, and not through the WFP, UNHCR, and IFRC. The international governmental agencies should be obligated to provide assistance without discrimination based on the recipients’ religious, cultural or other characteristics.

People Must Be Respected

Suppose that the cheapest way to provide the basic nutrients that would keep people alive is through mass-produced pellets, optimized in the way a feedlot manager would calculate the most cost-effective mix of feed components. Deviating from this standardized pellet to accommodate special needs would be costly. If the money available for food is limited, we face a dilemma: should we distribute the pellets to as many needy people as possible, thus maximizing the number of lives saved? Or should we accommodate special needs, allowing people to live with at least some measure of human dignity, even if that means that fewer lives are saved?

My answer is to refuse to accept this formulation of the problem. With appropriate enabling conditions, people are producers of food, and not just consumers. People are smarter and more industrious than cattle. People must be respected and treated as capable human beings. Instead of investing effort into designing the best possible pellet, we should be finding ways to enable people to move progressively toward providing for themselves as they would in a normal, healthy society. Moving toward feedlot types of operations moves us toward the wrong kind of governance, whether in refugee camps or in other social situations. While highly standardized rations might be sensible for a short period in acute crisis situations, creating sustained dependency on feed pellets or pre-packaged rations would disempower people. In all circumstances, people must be treated in ways that empower then.

While there are serious problems of obtaining and allocating scarce resources, some of what is required is not so scarce. Nutrition status depends not only on food supplies but also on health services and on care, especially for children. For small children, who are most vulnerable to malnutrition, the critical issue may not be food supply as such but the supply of appropriate health and care services. For example, conditions supportive of proper breastfeeding can make a very big difference. Refugees themselves can participate in the production, preparation, and distribution of food, and they can participate in the delivery of health and care services. In other words, refugees themselves can to some extent be viewed as assets, as resources for addressing the issues of concern to them.

Rights Systems

Useful guidance for the management of humanitarian assistance is already provided in various forms. For example, the Fundamental Principles of the International Red Cross and Red Crescent Movement speaks (International Federation of the Red Cross, 1996) of the principles of humanity, impartiality, neutrality, independence, voluntary service, unity, and universality. There is a Code of Conduct for the International Red Cross and Red Crescent Movements and NGOs in Disaster Relief (International Red Cross and Red Crescent Society, 1995). As noted earlier, in the section on adequacy, a great deal of work has already been done to specify appropriate nutrition standards in assistance programs. Specifying what foods and nutrition-related services refugees ought to get is useful, but more than that is required to assure the realization of their human right to food and nutrition. These different pieces might be brought together systematically through more explicit use of the rights framework.

A rights system can be understood as a kind of cybernetic self-regulating arrangement designed to assure that rights are realized. In any cybernetic system, a goal is decided upon, and means are established for reaching that goal. In addition, there are specific means for making corrections in case there are deviations from the path toward the goal. This is the self-regulating aspect of the system. Rights systems function in this way. Any government may have policies saying, for example, that there is to be freedom of speech, and social security, and many other good things. They may even be promised in the nation’s constitution. But we know that there are many cases in which governments go off course and fail to deliver on their promises. In nations where there is an effective rights system, however, there are specific mechanisms for calling the government to account, that is, for making course corrections. The most fundamental of these mechanisms of accountability is for rights holders themselves to have effective remedies through which they can complain and have the government’s behavior corrected. Human rights rest on the legal principle ubi jus ibi remedium—where there is a right there must be a remedy.

On the basis of this understanding, we can say that any rights system has three distinct parties: those who are the rights holders, those who are the duty bearers, and those who are the agents of accountability. The task of the agents of accountability is to make sure that those who have the duty carry out their obligations to those who have the rights.

To describe a rights system, we need to know the identities and functions of these three parties, and we would also want to know the mechanisms or structures through which these functions are to be carried out. Thus, we would want to know:

· The nature of the rights holders and their rights 

· The nature of the duty-bearers and their obligations corresponding to the rights of the rights holders 

· The nature of the agents of accountability, and the procedures through which they assure that the duty bearers meet their obligations to the rights holders. The accountability mechanisms include, in particular, the remedies available to the rights holders themselves

While there are many different kinds of rights systems, the global human rights system is distinctive in that it deals only with rights that are universal, enjoyed by all individuals simply by virtue of their being human.

This three-part framework can be used by any national government or other sort of administrative unit concerned with drafting law or policy designed to assure the realization of rights. This framework can also be used for adapting specific programs such as national welfare programs or nutrition programs to conform to the human rights approach. The program's policies may be reformulated so that its clients have clear entitlements to its services, and so that the program makes explicit commitments to honor those entitlements. That commitment can be made concrete by establishing a complaint procedure through which those who feel they have not obtained their entitlements can get a fair hearing and, if necessary, have the situation corrected.

Specifying the Obligations

Having rights means having clear entitlements to particular services, and this requires more than establishing aspirational standards. It is also necessary to establish institutional arrangements that will assure that the standards will be met. Where refugees have specific rights, the obligations of others to assure their realization should be specified. Careful distinctions must be made between the obligations of host states and the obligations of the international community. In general, the obligation of host states is to assure that the rights of refugees are recognized as equivalent to the rights of others under their jurisdiction. Since many host states have limited capacity to provide the resources needed for refugees or for their own people, the international community must be viewed as the backup, the provider of last resort.

A human-rights based approach would begin with the concept that refugees, as individuals, have specific rights, and included among these are specific entitlements in relation to food and nutrition. However, specifying what the refugees ought to get, framed perhaps as minimum standards, is not enough. If refugees have rights to these services, there must be institutional arrangements in place to assure that these standards are met. Thus, the specific corresponding obligations of the host state and of the international community must be spelled out, and suitable accountability mechanisms must be put in place.

The rights and the corresponding obligations need to be concretized. For example, the position taken might be that “Every refugee has a right to consume at least 1900 calories per day” or “Every refugee under five years of age has a right to be at least 80 percent of his/her standard weight.” If the international community accepts this, it is then obligated to do whatever needs to be done to realize that right. The international community has the same four levels of obligation identified for the host state in General Comment 12 (United Nations Committee on Economic, Social, and Cultural Rights, 1999), namely

· to respect existing access to adequate food 

· to protect (in order to) ensure that enterprises or individuals do not deprive individuals of their access to adequate food 

· to fulfil (facilitate) (in order to) strengthen people's access to and utilization of resources and means to ensure their livelihood, including food security.

· to fulfil (provide) the right to adequate food.

Limiting the Obligations

The international governmental agencies that assist refugees such as UNHCR, WFP, and IFRC are constrained because they only pass through resources provided by donors. They are agents of the international community, not the international community itself. The obligations fall ultimately on the nations of the world, not on the agents that administer the resources. In time it may be feasible to create a form of international taxation so that all members of the international community contribute their fair share. However, so long as taxation is not feasible, the question is whether donors would be willing to make concrete long-term commitments, accepting them as obligations. Are the donor nations of the world willing to commit themselves to, say, assuring that all refugees will have at least some specified quantity and quality of food and some basic package of services?

It is possible for international commitments to be open-ended. In regard to security issues, for example, the UN Security Council frequently authorizes members to “take all necessary measures” to achieve a given objective. With regard to issues of humanitarian assistance, however, the international community tends to be more cautious. Those who are obligated to assure the realization of rights will resist if there is no clear limit to those obligations. For example, if a commitment was made to provide 1900 calories a day to all refugees, and there was no fixed limit to the number of refugees, that would be an open-ended commitment. Entitlements must somehow be capped. Rights to food or nutrition must be stated in terms of concrete rules specifying what categories of people are entitled to what sort of goods and services under what conditions. There must be clarity not only with regard to their entitlements but also with regard to their limits.

Whether or not the donors are able to make firm commitments, the agencies could adopt principles based on the human right to adequate food to guide the allocation of whatever resources are available to them. For example, it could be said that no matter what total amount of food is provided to a particular camp, each individual in the camp is entitled to an equal share of it, or that children must have their needs fulfilled before others.

The objective of a rights-based approach to assistance is not necessarily to demand that more resources should be provided; it is also important to assure that the resources that are available are used effectively for meeting needs. The argument to the donors is that under this approach they would not necessarily be spending more; they would be spending better. Clear recognition of the human right to adequate food can provide a means for introducing effective performance accountability, and thus increase the efficiency and effectiveness of refugee nutrition programs.

The Work Ahead

It would be useful to have a clear statement of principles or guidelines regarding refugees’ human right to adequate food, the obligations of host states and the international community, and the mechanisms of accountability. This should be worked out with participation from representatives of the refugees themselves, the assistance agencies (both governmental and nongovernmental), the donor agencies, and human rights agencies. To launch the effort, guidance should be drawn not only from international human rights law but also from the several different statements of principle that have been formulated to guide humanitarian assistance activities. 

In a very preliminary way, we can suggest some of the basic principles to be considered. For example, there should be a principle of non-discrimination. This does not mean that everyone should be treated identically. Rather, it means that no groups should be singled out to be treated in ways that are harmful to them or that put them at a disadvantage. To the extent feasible, assistance should be provided through means that are empowering and that respect the dignity of those who receive that assistance. Nutrition-related services, and not just the food, should be provided in culturally appropriate ways. 

The helplessness that appears to overwhelm many refugees comes in part from the ways in which they are treated (Soguk, 1999). As in any normal society, refugees themselves should have ample and steadily increasing opportunities to participate in providing for their own nutrition and other needs. Means must be found to increasingly involve refugees themselves in making the decisions and taking the actions that affect their situations.

Human rights work means much more than setting standards. There is a need to acknowledge that refugees have specific human rights in relation to food and nutrition. The corresponding obligations must be plainly identified, and there must be a system for holding those who carry the obligations accountable. Most importantly, refugees themselves must know to what services they are entitled, and they and their representatives must have some effective means for holding those responsible to account. Where there are no effective remedies, there are no effective rights.

Refugees’ human right to adequate food, or indeed all the human rights of refugees, are not special. Refugees are not a distinct species with distinct incapacities. Their circumstances of the moment may be special, but their rights as human beings are not. They are entitled to the same things as everyone else who is human, and this means they have a right to live a life that is as normal as possible. They must be enabled to grasp increasing control over the shape of their own lives. They must be increasingly enabled to provide for themselves. This means that their human rights must be recognized and realized.

The primary obligation for assuring the realization of human rights rests with the state. Where that obligation is not or cannot be carried out, for whatever reason, specific obligations then fall on the international community. Those obligations of the international community with regard to human rights need to be acknowledged, clarified, and carried out.

Notes 

1. These publications can be accessed through http://www.unsystem.org/scn/ 

Publications/html/rnis.html. Overviews of refugee nutrition also are provided in the periodic reports on The World Nutrition Situation from the United Nations System’s Standing Committee on Nutrition. 
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