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TRAFFIC STATUTES
&
CRIMINAL STATUTES

HRS HAWAII REVISED STATUTES

§ 281 Intoxicating Liquor

§ 286 Highway Safety

§ 287 Motor Vehicle Safety Responsibility Act

§ 290 Abandoned Vehicles

§ 291 Traffic Violations

§ 291C Statewide Traffic Code

§ 291D  Adjudication of Traffic Infractions

§ 291E  Use of Intoxicants While Operating A Vehicle
§ 626 Hawaii Rules of Evidence

§ 701-12 Hawaii Penal Code (misdemeanors are here)
§ 801-53 Procedural & Supplementary Provisions

REVISED ORDINANCES OF HONOLULU (R.0.)
Web Site: www.co.honolulu.hi.us/ref/roh

Chapter 12, Taxicabs and Pedicabs
Chapter 13, Traffic Code
Chapter 29, Streets, Sidewalks, Malls and other Public Places
- 29.4 Litter Control
Chapter 40, Prohibited activities in the city
- 40.1 Intoxicating liquors in Certain Public Places
Chapter 41, Regulated Activities within the city
- 41-31 Noise Control (Boom box)
Airport Violations
Title 19, Administrative Rules, e.g. 19-15.1-8 (parking)

IMPORTANT RULES
HCTR Hawaii Civil Traffic Rules
HRPP Hawaii Rules of Penal Procedure
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ELEMENTS CLASS

For our class on elements, each student will be asked to analyze the
traffic statutes for the traffic offenses listed below.

You will be assigned to write out for one offense, the:
L. The elements of the offense.

2. The charge that the prosecutor should read to the defendant to
comply with Hawaii Rules of Penal Procedure, Rule 5(b)(1).

3. The questions that the prosecutor should ask the police officer (and
also write out the answers which should be given by the officer) to
get a conviction in Honolulu District Court.

Do not use predicate question given to you by a prior prosecution clinic student
or a prosecutor. Try to figure this out by yourself,

The charges we will use for this class are:

1. STOP SIGN.
2. RED LIGHT.
3. UNSAFE LANE CHANGE.

Analyze the statutes for all three offense. However, you only need to write out
questions for the offense which was assigned to you. I will not be collecting
your written questions, but I do want you to write them out.
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ELEMENTS

WHAT ELEMENTS OF CRIMES DO YOU FIND IN THE FOLLOWING STATUTES?

The following sections of HRS may help you.
§ 701-114 Proof beyond a reasonable doubt.
§ 702-204 State of mind required.
§ 702-205 Elements of an offense.

§ 291E-61 Driving under the influence of an intoxicant.

(a) A person commits the offense of operating a vehicle under the influence of an intoxicant
if the person operates or assumes actual physical control of a vehicle:

(1) While under the influence of alcohol in an amount sufficient to impair the person’s
normal mental faculties or ability to care for the person and guard against casualty;

(2) While under the influence of any drug that impairs the person’s ability to operate the
vehicle in a careful and prudent manner;

(3) With .08 or more grams of alcohol per two hundred ten liters of breath; or

(4) With .08 or more grams of alcohol per one hundred milliliters or cubic centimeters
of blood.

§ 711-1106 Harassment.
(1) A person commits the offense of harassment if, with intent to harass, annoy, or
alarm any other person, that person:

(a) Strikes, shoves, kicks, or otherwise touches another person in an offensive manner
or subjects the other person to offensive physical contact;

(b) Insults, taunts, or challenges another person in a manner likely to provoke an
immediate violent response or that would cause the other person to reasonably believe that
the actor intends to cause bodily injury to the recipient or another or damage to the property
of the recipient or another;

(c) Repeatedly makes telephone calls, facsimile, or electronic mail transmissions without
purpose of legitimate communication;

(d) Repeatedly makes a communication anonymously or at an extremely inconvenient
hour;

(¢} Repeatedly makes communications, after being advised by the person to whom the
communication is directed that further communication is unwelcome; or

(fy Makes a communication using offensively coarse language that would cause the
recipient to reasonably believe that the actor intends to cause bodily injury to the recipient or
another or damage to the property of the recipient or another.

(2) Harassment is a petty misdemeanor
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TRAFFIC STATUTES

§ 291C-31(b} Obedience to and required traffic-contro} devices.

No provision of this chapter for which signs are required shall be enforced against an alleged violator if at
the time and place of the alleged violation an official sign is not in proper position and sufficiently legible to be
seen by an ordinarily observant person. Whenever a particular section does not state that signs are required, the
section shall be effective even though so signs are erected or in place.

§ 291C-32 Traffic-control signal legend.
EE I

{(3) Steady red indication:

(A) Vehicular traffic facing a steady red signal alone shall stop at a clearly marked stop line, but if none,
before entering the crosswalk on the near side of the intersection or, if none, then before entering the
intersection and shall remain standing until an indication to proceed is shown, except as provided in the next
succeeding paragraphs.

{B) The driver of a vehicle which is stopped in obedience to a steady red indication may make a right turn
but shall yield the right-of-way to pedestrians and other traffic proceeding as directed by the signal at said
intersection, except that counties by ordinance may prohibit any such right turn against a steady red indication,
which ordinance shall be effective when a sign is erected at such intersection giving notice thereof.

(C) The driver of a vehicle on a one-way street which intersects another one-way street on which traffic
moves to the left shall stop in obedience t0 a steady red indication but may then make a left turn into said
one-way street, but shall yield right-of-way to pedestrians, proceeding as directed by the signal at said
intersection except that counties by ordinance may prohibit any such left turn as above described which
ordinance shall be eifective when a sign is erected at such intersection giving notice thereof,

(D) Unless otherwise directed by a pedestrian-control signal as provided in section 291C-33, pedestrians
facing a steady red signal alone shall not enter the roadway.

(b) In the event an official traffic-control signal is erected and maintained at a place other than an
intersection, the provisions of this section shall be applicable except as to those provisions which by their nature
can have no application. Any stop required shall be made at a sign or marking on the pavement indicating
where the stop shall be made, but in the absence of any such sign or marking the stop shall be made at the
signal.

§ 291C-63. Vehicle entering stop or yield intersection,

(a) Preferential right of way at an intersection may be indicated by stop signs or yield signs.

(b) Except when directed to proceed by a police officer or traffic-control signal, every driver of a vehicle
approaching a stop intersection indicated by a stop sign shall stop at a clearly marked stop line, but if none,
before entering the crosswalk on the near side of the intersection, or if none, then at the point nearest the
intersecting roadway where the driver has a view of approaching traffic on the intersecting roadway before
entering the intersection. After having stopped, the driver shall yield the right of way to any vehicle which has
entered the intersection from another highway or which is approaching so closely on the other highway as to
constitute an immediate hazard during the time when such driver is moving across or within the intersection.

(c) The driver of a vehicle approaching a yield sign shall in obedience to such sign slow down to a speed
reasonable for the existing conditions and, if required for safety to stop, shall stop at a clearly marked stop line,
but if none, before entering the crosswalk on the near side of the intersection, or if none, then at the point
nearest the intersecting roadway. After slowing or stopping, the driver shall yield the right of way to any
vehicle in the intersection or approaching on another highway so closely as to constitute an immediate hazard
during the time such driver is moving across or within the intersection; provided that if such a driver is involved
in a collision with a vehicle in the intersection, after driving past a yield sign without stopping, the collision
shall be deemed prima facie evidence of the driver’s failure to yield right of way.

§ 291C-81 Required position and method of turning at intersections.

The driver of a vehicle intending to turn at an intersection shall do so as follows:

(1) Right turns. Both the approach for a right turn and a right turn shall be made as close as practicable to
the right-hand curb or edge of the roadway.

(2) Left turns. The driver of a vehicle intending to turn left at any intersection shall approach the
intersection in the extreme Ieft-hand lane lawfully available to traffic moving in the direction of travel of such
vehicle, and, after entering the intersection, the left turn shall be made so as to leave the intersection in a lane
lawfully available to traffic moving in such direction upon the roadway being entered. Whenever practicable the
left turn shall be made in that portion of the intersection to the left of the center of the intersection.
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(3) The director of transportation and the counties in their respective jurisdictions may cause official traffic-control
devices to be placed within or adjacent to intersections and thereby require and direct that a different course from that
specified in this section be traveled by vehicles turning at an intersection, and when such devices are so placed no driver of
a vehicle shall turn a vehicle at an intersection other than as directed and required by such devices.

§ 291C-84 Turning movements and required signals.

(a) No person shall trn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as
required in section 291C-81, or turn a vehicle to enter a private road or driveway, or otherwise turn a vehicle from a direct
course or move right or left upon a roadway unless and until such movement can be made with reasonable safety. No person
shall so turn any vehicle without giving an appropriate signal in the manner hereinafter provided. _

(b} A signal of intention to twrn right or left when required shall be given continuousiy during not less than the last
one hundred feet traveled by the vehicle before turning; provided that for a bicycle or moped, such signal shall be given
continuously during not less than the last one hundred feet traveled by the bicycle or moped before turning, and shall be
given when the bicycle or moped is stopped waiting to turn; and further provided that a signal by hand and arm need not be
given continuously by the driver of a bicycle or moped if the hand is needed in the braking, control, or operation of the
bicycle or moped.

() No person shall stop or suddenly decrease the speed of a vehicle without first giving an appropriate signal in the
manner provided herein to the driver of any vehicle immediately to the rear when there is opportunity to give such signal.

(d) The signals provided for in section 291C-85(b) shall be used to indicate an intention to turn, change lanes, or start
from a parked position and shall not be flashed on one side only on a parked or disabled vehicle, or flashed as a courtesy or
"do pass” signal to operators of other vehicles approaching from the rear.

§ 291C-85. Signals by hand and arm or signal lamps.

(a} Any stop or turn signal when required herein shall be given either by means of the hand and arm or by signal
lamps, except as otherwise provided in subsection (b).

{b) Any motor vehicle in use on a highway shall be equipped with, and required signal shall be given by, signal lamps
when the distance from the center of the top of the steering post to the left outside limit of the hody, cah, or load of such
motor vehicle exceeds twenty-four inches, or when the distance from the center of the top of the steering post to the rear
limit of the body or load thereof exceeds fourteen feet. The latier measurement shall apply to any single vehicle, also to any
combination of vehicles.

§ 291C-86. Method of giving hand-and-arm signals.

All signals herein required given by hand and arm shall be given from the left side of the vehicle in the following
manner and such signals shall indicate as follows:

(1) Left turn -- hand and arm extended horizontally.

(2) Right wrn -- hand and arm extended upward.

{(3) Stop or decrease speed — hand and arm extended downward.

§ 201C-101 Basic rule.

No person shall drive a vehicle at a speed greater than is reasenable and prudent and having regard to the actual and
potential hazards and conditions then existing. Consistent with the foregoing, every person shall drive at a safe and
appropriate speed when approaching and crossing an intersection or railroad grade crossing, when approaching and going
around a curve, when approaching a hili crest, when traveling upon any marrow or winding roadway, and when special
hazards exist with respect to pedestrians or other traffic, or by reason of weather or highway conditions.

§ 291C-102 Noncompliance with speed limit prohibited.
(@) A person violates this section if the person drives:

(1) A motor vehicle at a speed greater than the maximum speed limit other than provided in section 291C-105; or

(2) A motor vehicle at a speed less than the minimum speed limit,
where the maximum or minimum speed limit is established by county ordinance or by official signs placed by the director of
transportation on highways under the directer’s jurisdiction.

(b) If the maximum speed limit is exceeded by more than ten miles per hour, a surcharge of $10 shall be imposed, in
addition to any other penaltics, and shall be deposited into the neurotrauma special fund,
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JURY PROSECUTOR'S OPENING STATEMENT

- 4
DEFENSE'S OPENING STATEMENT

(may be reserved until before = ——
the defense case)

I |
| |

|

i

INTRO. OF EVIDENCE BY PROSECUTOR

|

PROSECUTION RESTS ITS CASE

v

DEFENSE'S MOTION FOR JUDGMENT OF ACQUITTAL

DEFENSE'S INTRODUCTION OF EVIDENCE | - :

REBUTTAL BY PROSECUTOR
SETTLEMENT OF JURY INSTRUCTIONS

!

FINAL ARGUMENT -
1. Prosecutor
2. Defense Attorney
3. Prosecutor {Rebuttal)

v

READING OF INSTRUCTIONS TO JURY

!

JURY DELIBERATION

VERDICT




Rule 5
(b) (1)

(b) (2)
(b) (5)

Rule 7

Rule 8

Rule 9

Rule 11
(a)

(b}

Rule 12
Rule 13

Rule 16
(4)

" be read to the defendant, and he shall plead to it
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HAWAII RULES of PENAL PROCEDURE (HRPP})
Important Rules

PROCEEDINGS BEFORE THE DISTRICT COURT
ARRATGNMENT
At the arraignment, the complaint or oral charge shall

PLEA

Pleas shall be in accordance with Rule 11.
SENTENCE

To be imposed without unreasocnable delay.

INDICTMENT, COMPLAINT AND ORAL CHARGE
Non-felonies may be prosecuted by an indictment, a
complaint, or an oral charge. :

JOINDER OR OFFENSES AND DEFENDANTS

OBTAINING APPEARANCE OF DEFENDANT

SUMMONS - a document requesting the defendant to appear
in court [its like an invitation to a party].

WARRANT - a document that requests the police to arrest
the defendant and bring him to court.

PLEAS

ALTERNATIVES - guilty, not guilty, or nolo contendere
(no contest: same legal result as a plea of guilty, but
it is not an admission of the defendant that can be
used in other court actions such as a civil suit for
damages.)

Nolo contendere can only be entered with the consent of
the judge.

Although Rule 11 reguires that the plea be voluntary,
understandingly made, and have a factual basis (called

‘accuracy) none of those protections are applied in

traffic and misdemeanor cases.

DAG PLEAS (Deferred Acceptance of Guilty Plea) is not
mentioned in the Penal Rules, but is provided for by
statute, HRS § 853-1.

PRETRIAL MOTIONS
CONSOLIDATION

DISCOVERY :
DISCRETIONARY DISCLOSUR :
Discovery rules are mandatory for felonies. Discovery N
is discretionary, however, in misdemeanors and is not b
required for violations.



Rule

Rule
(c)

Rule

Rule

Rule

29

43

45

47

48
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MOTION FOR JUDGMENT OF ACQUITTAL (MJOA)

Judge should grant the motion if the evidence is
insufficient to sustain a conviction. THe judge must
rule on a MJOA brought by the defendant at the time the
prosecutor rests, but the judge may reserve a decision
on a MJOA brought a the close of the defense's case.

PRESENCE OF THE DEFENDANT

For misdemeanors and traffic cases, the defendant need
not appear at the arraignment or a plea of not guilty,
if there is written consent of the defendant or an oral
representation from the lawyer. If the defendant is
present when his trial starts, the trial can continue
without him if he voluntarily does not return.

(computing) TIME

MOTIONS

A motion must be in writing unless the court permits it
to be made orally. Motions must state their grounds
and requested relief; they may be supported by an
affidavit.

DISMISSAL

Except for traffic cases, cases shall be dismissed
unless trial commences within 6 months of the arrest.
Several types of delays, including continuances, are
considered to be excludable time.
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SELECTED HAWAII STATUTES

§ 604-8 Criminal, misdemeanors, generally.

§ 701-107
§ 701-108
§ 701-114
§ 701-115
§ 701-117
§ 702-204
§ 702-205
§ 702-206
§ 702-207
§ 702-222
§ 702-230
§ 702-236
§ 703-301
§ 703-302
§ 703-304
§ 706-601
§ 706-602
§ 706-603

Grades and classes of offenses.

Time limitations.

Proof beyond a reasonable doubt.

Defenses.

Prima facie evidence.

State of mind required.

Elements of an offense.

Definitions of states of mind.

Specified state of mind applies to all elements.
Liability for conduct of another; complicity.
Intoxication.

De minimis infractions.

Justification a defense; civil remedies unaffected.
Choice of evils.

Use of force in self-protection.

Pre-sentence diagnosis and report.

Pre-sentence diagnosis, notice to victims, and report.
Pre-sentence mental and medical examination.

§ 706-6040pportunity to be heard with respect to sentence; notice of pre- sentence report;

§ 706-605
§ 706-606
§ 706-621
§ 706-623
§ 706-640
§ 706-642
§ 706-663

opportunity to controvert or supplement; transmission of report to
department.

Authorized disposition of convicted defendants.

Factors to be considered in imposing a sentence.

Factors to be considered in imposing a term of probation.

Terms of probation.

Authorized fines.

Time and method of payment.

Sentence of imprisonment for misdemeanor and petty misdemeanor.

§ 710-1077 Criminal contempt of court. [failure to appear]

§ 802-1 Right to representation by public defender or other appointed counsel.
§ 803-3  Arrest; By person present.

§ 803-5 By police officer without warrant.

§ 804-1 Bail defined.

§ 806-56

Nolle prosequi.

§ 853-1 Deferred acceptance of guilty plea or nolo contendere plea; discharge and
dismissal, expungement of records.

§ 853-2 Plea of guilty or nolo contendere; procedure.

§ 853-3 Violation of terms and conditions during deferment; result.

§ 853-4 Chapter not applicable; when,
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§ 604-8 Criminal, misdemeanors, generally.

District courts shall have jurisdiction of, and their criminal jurisdiction is limited to,
criminal offenses punishable by fine, or by imprisonment not exceeding one year whether with
or without fine. They shall not have jurisdiction over any offense for which the accused cannot
be held to answer unless on a presentment or indictment of a grand jury.

In any case cognizable by a district court as aforesaid in which the accused has the right
to a trial by jury in the first instance, the district court, upon demand by the accused, for such
trial by jury, shall not exercise jurisdiction over such case except violations under section 291-4,
but shall examine and discharge or commit for trial the accused as provided by law, but if in any
such case the accused does not demand a trial by jury on the date of arraignment or within ten
days thereafter, the district court may exercise jurisdiction over the same, subject to the right
of appeal as provided by law. Trial by jury for violations under section 281-4 may be heard in
the district court.

§ 701-107 Grades and classes of offenses,

(3) A crime is a misdemeanor if it is so designated in this Code or in a statute other than
this Code enacted subsequent thereto, or if it is defined in a statute other than this Code which
provides for a term of imprisonment the maximum of which is one year.

(4) A crime is a petty misdemeanor if it is so designated in this Code or in a statute other
than this Code enacted subsequent thereto, or if it is defined by a statute other than this Code
which provides that persons convicted thereof may be sentenced to imprisonment for a term of
which the maximum is less than one year. '

(5) An offense defined by this Code or by any other statute of this State constitutes a
violation if it is so designated in this Code or in the law defining the offense or if no other
sentence than a fine, or fine and forfeiture or other civil penalty, is authorized upon conviction
or if it is defined by a statute other than this Code which provides that the offense shall not
constitute a crime. A violation does not constitute a crime, and conviction of a violation shall
not give rise to any civil disability based on conviction of a criminal offense.

§ 701-108 Time limitations,
*k *k ¥k %k
(2) Except as otherwise provided in this section, prosecutions for other offenses are
subject to the following periods of limitation:
¥ Kk kXK
(c) A prosecution for a misdemeanor or a parking violation must be commenced within
two years after it is committed;
(d) A prosecution for a petty misdemeanor or a violation other than a parking violation
must be commenced within one year after it is committed.
d e e o
§ 701-114 Proof beyond a reasonable doubt.
(1) Except as otherwise provided in section 701-115, no person may be convicted of an
offense unless the following are proved beyond a reasonable doubt:
(a) Each element of the offense;
(b) The state of mind required to establish each element of the offense;
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(c) Facts establishing jurisdiction;

(d) Facts establishing venue; and

(e) Facts establishing that the offense was committed within the time period specified in
section 701-108.

(2) In the absence of the proof required by subsection (1), the innocence of the defendant
is presumed.

§ 701-115 Defenses.

(1) A defense is a fact or set of facts which negatives penal liability.

(2) No defense may be considered by the trier of fact unless evidence of the specified fact
or facts has been presented. If such evidence is presented, then:

(a) If the defense is not an affirmative defense, the defendant is entitled to an acquittal
if the trier of fact finds that the evidence, when considered in the light of any contrary
prosecution evidence, raises a reasonable doubt as to the defendant’s guilt; or

(b) If the defense is an affirmative defense, the defendant is entitled to an acquittal if the
trier of fact finds that the evidence, when considered in light of any contrary prosecution
evidence, proves by a preponderance of the evidence the specified fact or facts which negative
penal liability.

(3) A defense is an affirmative defense if:

(a) It is specifically so designated by the Code or another statute; or

(b) If the Code or another statute plainly requires the defendant to prove the defense by
-a preponderance of the evidence.

§ 701-117 Prima facie evidence.

Prima facie evidence of a fact is evidence which, if accepted in its entirety by the trier
of fact, is sufficient to prove the fact, Prima facie evidence provisions in this Code are governed
by section 626-1, rule 306.

§ 702-204 State of mind required.

Except as provided in section 702-212, a person is not guilty of an offense unless he
acted intentionally, knowingly, recklessly, or negligently, as the law specifies, with respect to
each element of the offense. When the state of mind required to establish an element of an
offense is not specified by the law, that element is established if, with respect thereto, a person
acts intentionally, knowingly, or recklessly.

§ 702-205 Elements of an offense.

The elements of an offense are such (1) conduct, (2) attendant circumstances, and (3)
results of conduct, as:

(a) Are specified by the definition of the offense, and

(b) Negative a defense (other than a defense based on the statute of limitations, lack of
venue, or lack of jurisdiction).

§ 702-206 Definitions of states of mind.
(1) "Intentionally."
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(a) A person acts intentionally with respect to his conduct when it is his conscious object
to engage in such conduct.

(b) A person acts intentionally with respect to attendant circumstances when he is aware
of the existence of such circumstances or believes or hopes that they exist.

(c) A person acts intentionally with respect to a result of his conduct when it is his
conscious object to cause such a result.

(2) "Knowingly."”

(@ A person acts knowingly with respect to his conduct when he is aware that his
conduct is of that nature.

(b) A person acts knowingly with respect to attendant circumstances when he is aware
that such circumstances exist.

(¢) A person acts knowingly with respect to a result of his conduct when he is aware that
it is practically certain that his conduct will cause such a result.

(3) "Recklessly."”

(a) A person acts recklessly with respect to his conduct when he consciously disregards
a substantial and unjustifiable risk that the person’s conduct is of the specified nature.

(b) A person acts recklessly with respect to attendant circumstances when he consciously
disregards a substantial and unjustifiable risk that such circumstances exist.

(c) A person acts recklessly with respect to a result of his conduct when he consciously
disregards a substantial and unjustifiable risk that his conduct will cause such a result.

(d) A risk is substantial and unjustifiable within the meaning of this section if,
considering the nature and purpose of the person’s conduct and the circumstances known to him,
the disregard of the risk involves a gross deviation from the standard of conduct that a law
abiding person would observe in the same situation.

(4) "Negligently."

(a) A person acts negligently with respect to his conduct when he should be aware of a
substantial and unjustifiable risk taken that the person’s conduct is of the specified nature.

(b) A person acts negligently with respect to attendant circumstances when he should be
aware of a substantial and unjustifiable risk that such circumstances exist.

(c) A person acts negligently with respect to a result of his conduct when he should be
aware of a substantial and unjustifiable risk that his conduct will cause such a resuit.

(d) A risk is substantial and unjustifiable within the meaning of this subsection if the
person’s failure to perceive it, considering the nature and purpose of his conduct and the
circumstances known to him, involves a gross deviation from the standard of care that a law
abiding person would observe in the same situation.

§ 702-207 Specified state of mind applies to all elements.

When the definition of an offense specifies the state of mind sufficient for the commission
of that offense, without distinguishing among the elements thereof, the specified state of mind
shall apply to all elements of the offense, unless a contrary purpose plainly appears.

§ 702-222 Liability for conduct of another; complicity.
A person is an accomplice of another person in the commission of an offense if:
(1) With the intention of promoting or facilitating the commission of the offense, he:
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(a) Solicits the other person to commit it; or

(b) Aids or agrees or attempts to aid the other person in planning or committing it; or

(c) Having a legal duty to prevent the commission of the offense, fails to make reasonable
effort so to do; or

(2) His conduct is expressly declared by law to establish his complicity.

§ 702-230 Intoxication.

(1) Self-induced intoxication is prohibited as a defense to any offense, except as
specifically provided in this section.

(2) Evidence of the nonself-induced or pathological intoxication of the defendant shall be
admissible to prove or negative the conduct alleged or the state of mind sufficient to establish
an element of the offense. Evidence of self-induced intoxication of the defendant is admissible
to prove or negative conduct or to prove state of mind sufficient to establish an element of an
offense. Evidence of self-induced intoxication of the defendant is not admissible to negative the
state of mind sufficient to establish an element of the offense.

(3) Intoxication does not, in itself, constitute a physical or mental disease, disorder, or
defect within the meaning of section 704-400.

(4) Intoxication which (a) is not self-induced or (b) is pathological is a defense if by
reason of such intoxication the defendant at the time of the defendant’s conduct lacks substantial
capacity either to appreciate its wrongfulness or to conform the defendant’s conduct to the
requirements of law.

(5) In this section:

(a) "Intoxication" means a disturbance of mental or physical capacities resulting from the
introduction of substances into the body;

(b) "Self-induced intoxication" means intoxication caused by substances which the
defendant knowingly introduces into the defendant’s body, the tendency of which to cause
intoxication the defendant knows or ocught to know, unless the defendant introduces them
pursuant to medical advice or under such circumstances as would afford a defense to a charge
of a penal offense;

(¢c) "Pathological intoxication" means intoxication grossly excessive in degree, given the
amount of the intoxicant, to which the defendant does not know the defendant is susceptible and
which results from a physical abnormality of the defendant.

§ 702-236 De minimis infractions.

(1) The court may dismiss a prosecution if, having regard to the nature of the conduct
alleged and the nature of the attendant circumstances, it finds that the defendant’s conduct:

(a) Was within a customary license or tolerance, which was not expressly refused by the
person whose interest was infringed and which is not inconsistent with the purpose of the law
defining the offense; or

(b) Did not actually cause or threaten the harm or evil sought to be prevented by the law
defining the offense or did so only to an extent too trivial to warrant the condemnation of
conviction; or

{(c) Presents such other extenuations that it cannot reasonably be regarded as envisaged




-C33~

by the legislature in forbidding the offense.
(2) The court shall not dismiss a prosecution under subsection (1){c) of this section
without filing a written statement of its reasons,

§ 703-301 Justification a defense; civil remedies unaffected.

(1) In any prosecution for an offense, justification, as defined in sections 703-302 through
703-309, is a defense.

(2) The fact that conduct is justifiable under this chapter does not abolish or impair any
remedy for such conduct which is available in any civil action,

§ 703-302 Choice of evils.

(1) Conduct which the actor believes to be necessary to avoid an imminent harm or evil
to the actor or to another is justifiable provided that:

(a) The harm or evil sought to be avoided by such conduct is greater than that sought to
be prevented by the law defining the offense charged; and

(b) Neither the Code nor other law defining the offense provides exceptlons or defenses
dealing with the specific situation involved; and

(c) A legislative purpose to exclude the justification claimed does not otherwise plainly
appear.

(2) When the actor was reckless or negligent in bringing about the situation requiring a
choice of harms or evils or in appraising the necessity for the actor’s conduct, the justification
afforded by this section is unavailable in a prosecution for any offense for which recklessness
or negligence, as the case may be, suffices to establish culpability.

(3) In a prosecution for escape under section 710-1020 or 710-1021, the defense available
under this section is limited to an affirmative defense consisting of the following elements:

(a) The actor receives a threat, express or implied, of death, substantial bodily injury,
or forcible sexual attack;

{b) Complaint to the proper prison authorities is either impossible under the
circumstances or there exists a history of futile complaints;

(¢) Under the circumstances there is no time or opportunity to resort to the courts;

(d) No force or violence is used against prison personnel or other innocent persons; and

(e) The actor promptly reports to the proper authorities when the actor has attained a
position of safety from the immediate threat.

§ 703-304 Use of force in self-protection.

(1) Subject to the provisions of this section and of section 703-308, the use of force upon
or toward another person is justifiable when the actor believes that such force is immediately
necessary for the purpose of protecting himself against the use of unlawful force by the other
person on the present occasion.

(2) The use of deadly force is justifiable under this section if the actor believes that
deadly force is necessary to protect himself against death, serious bodily injury, kidnapping,
rape, or forcible sodomy.

(3) Except as otherwise provided in subsections (4) and (5) of this section, a person
employing protective force may estimate the necessity thereof under the circumstances as he
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believes them to be when the force is used without retreating, surrendering possession, doing
any other act which he has no legal duty to do, or abstaining from any lawful action.

(4) The use of force is not justifiable under this section:

() To resist an arrest which the actor knows is being made by a peace officer, although
the arrest is unlawful; or

(b) To resist force used by the occupier or possessor of property or by another person
on his behalf, where the actor knows that the person using the force is doing so under a claim
of right to protect the property, except that this limitation shall not apply if:

() The actor is a public officer acting in the performance of his duties or a person
lawfully assisting him therein or a person making or assisting in a lawful arrest; or

(ii) The actor believes that such force is necessary to protect himself against death or
serious bodily injury.

(5) The use of deadly force is not justifiable under this section if:

(2) The actor, with the intent of causing death or serious bodily injury, provoked the use
of force against himself in the same encounter; or

(b) The actor knows that he can avoid the necessity of using such force with complete
safety by retreating or by surrendering possession of a thing to a person asserting a claim of
right thereto or by complying with a demand that he abstain from any action which he has no
duty to take, except that:

(i) The actor is not obliged to retreat from his dwelling or place of work, unless he was
the initial aggressor or is assailed in his place of work by another person whose place of work
the actor knows it to be; and

(i) A public officer justified in using force in the performance of his duties, or a person
justified in using force in his assistance or a person justified in using force in making an arrest
or preventing an escape, is not obliged to desist from efforts to perform his duty, effect the
arrest, or prevent the escape because of resistance or threatened resistance by or on behalf of
the person against whom the action is directed.

(6)' The justification afforded by this section extends to the use of confinement as
protective force only if the actor takes all reasonable measures to terminate the confinement as
soon as he knows that he safely can, unless the person confined has been arrested on a charge
of crime.

§ 706-601 Pre-sentence diagnosis and report.
(1) The court shall order a pre-sentence correctional diagnosis of the defendant and
accord due consideration to a written report of the diagnosis before imposing sentence where:
(a) The defendant has been convicted of a felony; or
(b) The defendant is less than twenty-two years of age and has been convicted of a crime.
(2) The court may order a pre-sentence diagnosis in any other case.
(3) With the consent of the court, the requirement of a pre-sentence diagnosis may be
waived by agreement of both the defendant and the prosecuting attorney.

§ 706-602 Pre-sentence diagnosis, notice to victims, and report.
(1) The pre-sentence diagnosis and report shall be made by personnel assigned to the
court, intake service center or other agency designated by the court and shall include:
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(@) An analysis of the circumstances attending the commission of the crime;

(b) The defendant’s history of delinquency or criminality, physical and mental condition,
family situation and background, economic status and capacity to make restitution or to make
reparation to the victim or victims of the defendant’s crimes for loss or damage caused thereby,
education, occupation, and personal habits;

(c) Information made available by the victim or other source concerning the effect that
the crime committed by the defendant has had upon said victim, including but not limited to, any
physical or psychological harm or financial loss suffered;

(d) Information concerning defendant’s compliance or noncompliance with any order
issued under section 806-11; and

(e) Any other matters that the reporting person or agency deems relevant or the court
directs to be included.

(2) The court personnel, service center, or agency shall give notice of the Criminal
Injuries Compensation Act, the application for compensation procedure, and the possibility of
restitution by the defendant to all victims of the convicted defendant’s criminal acts.

§ 706-603 Pre-sentence mental and medical examination.

(a) Before imposing sentence, the court may order a defendant who has been convicted
of a felony or misdemeanor to submit to mental and other medical observation and examination
for a period not exceeding sixty days or a longer period, not to exceed the length of permissible
imprisonment, as the court determines to be necessary for the purpose. In addition thereto or in
the alternative, the court may appoint one or more qualified psychiatrists, physicians, or licensed
psychologists to make the examination. The three examiners shall be appointed from a list of
certified sanity examiners as determined by the state department of health. The report of the
examination shall be submitted to the court. As used in this section, the term "licensed
psychologist” includes psychologists exempted from licensure by section 465- 3(a)(3).

(b) After entry of a plea of guilty or no contest or return of a verdict of guilty, the court
shall order a defendant who has been convicted of an offense, including attempts, under section
707-701, 707-701.5, 707-730, 707-731, 707- 732, 707-733, 707-741, or 707-750 to provide a
sample of saliva and two samples of blood for the purpose of secretor status, blood type, and
DNA analysis. Blood shall be withdrawn only by a person authorized to withdraw blood under
section 286-152. The arresting agency shall arrange for the sample to be collected and analyzed.
The results shall be recorded, preserved, and disseminated in a manner established by the Hawaii
criminal justice data center in 2 manner consistent with the requirements of chapter 846,

(c) For the purposes of this section, the defendant may be remanded to any available
clinic or hospital, intake service center, community correctional center, or state or county health
department facility.

§ 706-604 Opportunity to be heard with respect to sentence; notice of pre- sentence report;
opportunity to controvert or supplement; transmission of report to department.
(1) Before imposing sentence, the court shall afford a fair opportunity to the defendant
to be heard on the issue of the defendant’s disposition.
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§ 706-605 Authorized disposition of convicted defendants.

(1) Except as provided in parts II and IV of this chapter and subsection (2) of this section
and subject to the applicable provisions of this Code, the court may sentence a convicted
defendant to one or more of the following dispositions:

{(a) To be placed on probation as authorized by part II of this chapter;

(b} To pay a fine as authorized by part III and section 706-624 of this chapter;

(c) To be imprisoned for a term as authorized by part IV of this chapter;

(d) To make restitution in an amount the defendant can afford to pay; provided that the
court may order any restitution to be paid to the criminal injuries compensation commission in
the event that the victim has been given an award for compensation under chapter 351 and, if
the court orders, in addition to restitution, payment of fine in accordance with paragraph (b),
the payment of restitution shall have priority over the payment of the fine; or

(e) To perform services for the community under the supervision of a governmental
agency or benevolent or charitable organization or other community service group or appropriate
supervisor, provided that the convicted person who performs such services shall not be deemed
to be an employee of the governmental agency or assigned work site for any purpose. All
persons sentenced to perform community service shall be screened and assessed for appropriate
placement by a governmental agency coordinating public service work placement as a condition
of sentence.

(2) The court shall not sentence a defendant to probation and imprisonment except as
authorized by part II of this chapter. _

(3) In addition to any disposition authorized in subsection (1) of this section, the court
may sentence a person convicted of a misdemeanor or petty misdemeanor to a suspended
sentence.

(4) The court may sentence a person who has been convicted of a violation to any
disposition authorized in subsection (1) of this section except imprisonment.

(5) The court shall sentence a corporation or unincorporated association which has been
convicted-of an offense in accordance with section 706-608.

(6) This chapter does not deprive the court of any authority conferred by law to decree
a forfeiture of property, suspend or cancel a license, remove a person from office, or impose
any other civil penalty. Such a judgment or order may be included in the sentence.

§ 706-606 Factors to be considered in imposing a sentence.

The court, in determining the particular sentence to be imposed, shall consider:

(1) The nature and circumstances of the offense and the history and characteristics of the
defendant;

(2) The need for the sentence imposed:

(a) To reflect the seriousness of the offense, to promote respect for law, and to provide
just punishment for the offense;

(b) To afford adequate deterrence to criminal conduct;

(¢) To protect the public from further crimes of the defendant; and

(d) To provide the defendant with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner;

(3) The kinds of sentences available; and
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(4) The need to avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct.

§ 706-621 Factors to be considered in imposing a term of probation. [Effective until June
30, 2001.]

The court, in determining whether to impose a term of probation, shall consider:

(1) The factors set forth in section 706-606 to the extent that they are applicable;

(2) The following factors, to be accorded weight in favor of withholding a sentence of
imprisonment:

(2) The defendant’s criminal conduct neither caused nor threatened serious harm;

(b) The defendant acted under a strong provocation;

(c) There were substantial grounds tending to excuse or justify the defendant’s criminal
conduct, though failing to establish a defense;

(d) The victim of the defendant’s criminal conduct induced or facilitated its commission;

(e) The defendant has no history of prior delinquency or criminal activity or has led a
law-abiding life for a substantial period of time before the commission of the present crime;

(f) The defendant’s criminal conduct was the result of circumstances unlikely to recur;

(g) The character and attitudes of the defendant indicate that the defendant is unlikely to
commit another crime;

(h) The defendant is particularly likely to respond affirmatively to a program of
restitution or a probationary program or both;

(i) The imprisonment of the defendant would entail excessive hardship to the defendant
or the defendant’s dependents; and

(j) The expedited sentencing program set forth in section 706-606.3, if the defendant has
qualified for that sentencing program.

§ 706-623 Terms of probation. [Effective until June 30, 2001.]

(1) When the court has sentenced a defendant to be placed on probation, the period of
probation shall be as follows, unless the court enters the reason therefor on the record and
sentences the defendant to a shorter period of probation:

(a) Ten years upon conviction of a class A felony;

(b) Five years upon a conviction of a class B or class C felony;

(c) One year upon conviction of a misdemeanor; or

(d) Six months upon conviction of a petty misdemeanor.

§ 706-640 Authorized fines.
A person who has been convicted of an offense may be sentenced to pay a fine not
exceeding:
L I
(4) $2,000, when the conviction is of a misdemeanor;

(5) $1,000, when the conviction is of a petty misdemeanor or a violation;
* ok ok ook
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§ 706-642 Time and method of payment.

(1) When a defendant is sentenced to pay a fine, the court may grant permission for the
payment to be made within a specified period of time or in specified installments. If no such
permission is embodied in the sentence, the fine shall be payable forthwith by cash, check, or
by a credit card approved by the court.

(2) When a defendant sentenced to pay a fine is also sentenced to probation, the court
may make the payment of the fine a condition of probation.

(3) When a defendant sentenced to pay a fine is also ordered to make restitution or
reparation to the victim or victims, or to the person or party who has incurred loss or damage
because of the defendant’s crime, the payment of restitution or reparation shall have priority
over the payment of the fine. No fine shall be collected until the restitution or reparation order
has been satisfied.

§ 706-663 Sentence of imprisonment for misdemeanor and petty misdemeanor.

After consideration of the factors set forth in sections 706-606 and 706-621, the court
may sentence a person who has been convicted of a misdemeanor or a petty misdemeanor to
imprisonment for a definite term to be fixed by the court and not to exceed one year in the case
of a misdemeanor or thirty days in the case of a petty misdemeanor.

§ 710-1077 Criminal contempt of court. [Note: failure to appear]

(g) The person knowingly disobeys or resists the process, injunction, or other mandate
of a court;

(2) Except as provided in subsections (3) and (7), criminal contempt of court is a
misdemeanor,

(3) The court may treat the commission of an offense under subsection (1) as a petty
misdemeanor, in which case:

(a) If the offense was committed in the immediate view and presence of the court, or
under such circumstances that the court has knowledge of all of the facts constituting the offense,
the court may order summary conviction and disposition; and

(b) If the offense was not committed in the immediate view and presence of the court,
nor under such circumstances that the court has knowledge of all of the facts constituting the
offense, the court shall order the defendant to appear before it to answer a charge of criminal
contempt of court; the trial, if any, upon the charge shall be by the court without a jury; and
proof of guilt beyond a reascnable doubt shall be required for conviction.

§ 802-1 Right to representation by public defender or other appointed counsel.

Any indigent person who is (1) arrested for, charged with or convicted of an offense or
offenses punishable by confinement in jail or prison .... shall be entitled to be represented by
a public defender....
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§ 803-3 Arrest; By person present.
Anyone in the act of committing a crime, may be arrested by any person present, without

a warrant.

§ 803-5 By police officer without warrant.

(a) A police officer or other officer of justice, may, without warrant, arrest and detain
for examination any person when the officer has probable cause to believe that such person has
committed any offense, whether in the officer’s presence or otherwise.

(b) For purposes of this section, a police officer has probable cause to make an arrest
when the facts and circumstances within the officer’s knowledge and of which the officer has
reasonably trustworthy information are sufficient in themselves to warrant a person of reasonable
caution in the belief that a crime has been or is being committed.

§ 804-1 Bail defined.

Bail, or the giving of bail, is the signing of the recognizance by the defendant and the
defendant’s surety or sureties, conditioned for the appearance of the defendant at the session of
a court of competent jurisdiction to be named in the condition, and to abide by the judgment of
the court.

§ 806-56 Nolle prosequi.

No nolle prosequi shall be entered in a criminal case in a court of record except by
consent of the court upon written motion of the prosecuting attorney stating the reasons therefor.
The court may deny the motion if it deems the reasons insufficient and if, upon further
investigation, it decides that the prosecution should continue, it may, if in its opinion the
interests of justice require it, appoint a special prosecutor to conduct the case and allow the
special prosecutor a fee. Section 802-5(b) relative to fees allowed counsel assigned by the court
for a defendant is made applicable to fees of special prosecutors appointed hereunder.

§ 853-1 Deferred acceptance of guilty plea or nolo contendere plea; discharge and
dismissal, expungement of records.

(a) Upon proper motion as provided by this chapter:

(1) When a defendant voluntarily pleads guilty or nolo contendere, prior to
commencement of trial, to a felony, misdemeanor, or petty misdemeanor;

(2) It appears to the court that the defendant is not likely again to engage in a criminal
course of conduct; and

(3) The ends of justice and the welfare of society do not require that the defendant shall
presently suffer the penalty imposed by law,
the court, without accepting the plea of nolo contendere or entering a judgment of guilt and with
the consent of the defendant and after considering the recommendations, if any, of the
prosecutor, may defer further proceedings.

{b) The proceedings may be deferred upon any of the conditions specified by section
706-624, The court may defer the proceedings for such period of time as the court shall direct
but in no case to exceed the maximum sentence allowable unless the defendant has entered a plea
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of guilty or nolo contendere to a petty misdemeanor, in which case the court may defer the
proceedings for a period not to exceed one year. The defendant may be subject to bail or
recognizance at the court’s discretion during the period during which the proceedings are
deferred.

(c) Upon the defendant’s completion of the period designated by the court and in
compliance with the terms and conditions established, the court shall discharge the defendant and
dismiss the charge against the defendant.

(d) Discharge of the defendant and dismissal of the charge against the defendant under
this section shall be without adjudication of guilt, shall eliminate any civil admission of guilt,
and is not a conviction.

(e) Upon discharge of the defendant and dismissal of the charge against the defendant
under this section, the defendant may apply for expungement not less than one year following
discharge, pursuant to section 831-3.2.

§ 853-2 Plea of guilty or nolo contendere; procedure.

Upon motion made before sentence by the defendant, the prosecutor, or on its own
motion, the court will either proceed in accordance with section 853-1, or deny the motion and
accept the defendant’s plea of guilty or nolo contendere, or allow the defendant to withdraw the
defendant’s plea of guilty or nolo contendere only for good cause.

§ 853-3 Violation of terms and conditions during deferment; resuit.

Upon violation of a term or condition set by the court for a deferred acceptance of guilty
plea or deferred acceptance of nolo contendere plea, the court may enter an adjudication of guilt
and proceed as otherwise provided.

§ 853-4 Chapter not applicable; when.
This chapter shall not apply when:
W e o ke
(12) The defendant has been charged with a misdemeanor offense and has been
previously granted deferred acceptance of guilty plea status for a prior felony, misdemeanor, or
petty misdemeanor for which the period of deferral has not yet expired;




